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JOSEPH McK. ALEXANDER, Ex’r of WILLIAM J. WILSON, v. ROBERT H. 
BURTON et al. Ex’rs of JAMES CONNER. 


The courts of this State have no power to make submissions to arbitration rules 
of court, excepting when the subject matter of the submission is a suit pending 
in them; and the Superior Court has no power to make an order appointing com- 
missioners to audit and settle the accounts of an executor. An order of that 
court appointing commissioners is only obligatory so far as it sets forth a con- 
tract between the parties to it; and one made upon the joint petition of the 
executors and creditors, directing commissioners ‘‘to adjust and finally set- 
tle” the accounts of the former, in the absence of proof to the contrary, is 
taken as only authorizing them to make a statement of his receipts and ex- 
penditures, and to allow his commissions; and does not confer the right to 
disturb the priorities of the creditors, or in any way to interfere with the le- 
gal course of administration. 


The bill charged in substance, that the plaintiff, being the 
sole acting executor of William J. Wilson, and having shortly 
after the death of his testator, and in pursuance of the directions 
of his will, made sale of all his estate, real and personal, and 
having discovered that it was uncertain whether the assets 
would be sufficient to discharge the debts due by bond and 
otherwise liquidated, for the purpose of removing all difficul- 
ties that might arise between himself and the creditors 
having these demands, agreed to refer “the settlement [470] 
of the estate and the question as to whom and in what 
manner the assets were to be disbursed,” to the arbitrament of 
Pearsall Thompson, the clerk of the Superior Court of law for 
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the county of Mecklenburg, and William J. Alexander and 
Washington Morrison, Esquires; and that the same might be 
rendered more solemn and permanent, it was agreed that a 
petition should be drawn up and signed by the parties, praying 
the judge of the Superior Court of said county to appoint the 
said Thompson, Alexander and Morrison to adjust and finally 
settle said estate, and to place the same on the records of the 
Court. _The bill further charged, that in pursuance of the said 
agreement, a petition was drawn up and signed by the parties, 
or their duly authorized agents: that the judge ordered the 
matters contained in the said petition, to be referred as prayed 
for: that the referees thereupon made an award, which was filed 
among the records of the Court: that by said award they ad- 
judged that certain debts should be paid off in full, and that cer- 
tain other debts claimed by the creditors signing the petition, and 
amongst them the debt due to the testator of defendants, should 
be paid out of the residue of the assets pro rata, that is to say, 
at the rate of fifty-three cents upon the dollar: that the plain- 
tiff had applied the assets as directed by the said award; had 
paid to the testator of the defendants in his lifetime a part of 
the sum awarded to him; and since his death bad paid the 
residue thereof to his widow, who, he charged, was authorized 
to receive the same. The plaintiff then complained, that not- 
withstanding he had furnished the defendant with a copy of 
the award, he had instituted a suit at law to recover the whole 
amount of the bonds. To the bill was appended as an exhibit 
a copy of the petition, order of Court, and award referred to. 
The defendants by their answers denied, that their testator 
ever did agree to submit his claim against the plaintiff as exe- 
cutor of Wilson, to the arbitrament of any persons whatever; 
declared that they were informed and believed the fact to be, 
that there was no communication with him on the subject of a 
reference either with respect to the validity of his claim, 
[471] or the amount to be paid him thereon; but that the pa- 
per-writing called a submission, (the petition,) was hand- 
ed to him when very ill, and that he directed James Wilson, 
the son of complainant’s testator, to sign it, under the belief 
that it was simply an application for the appointment of a com- 
mittee to settle the plaintiff’s accounts as executor, and proba- 
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bly to fix the rate of his commissions; and they insisted, that 
upon the petition and the order of the Court thereupon, it is 
apparent that there was no submission to an award, nor any 
such submission contemplated by the parties. They admitted, 
that a sum of money was paid by the plaintiff to their testator, 
which was duly endorsed on one of the bonds; and that after 
his death and before the probate of his will, a further sum was 
paid to his widow; but they peremptorily denied, that either of 
these sums was received on account of the award; and stated, 
that with regard to the latter sum, it was paid to the widow 
wholly without any authority on her part to receive it; but the 
defendant Burton, after his qualification as executor, having 
received from the widow the bonds, which until then had re- 
mained in her possession, and learning that so much money 
had been received by her on account thereof, caused the same 
to be endorsed asa further payment. The defendants admit- 
ted, that they had brought suit on the bonds to recover the re- 
sidue unpaid thereof; aver that the sum claimed is justly due; 
charged the plaintiff with fraud in the administration of the 
estate; and contended that he had assets sufficient to satisfy 
their demands. 

Upon these answers, his Honor Judge Saunprrs continued, 
until the hearing,the injunction which had issued upon the 
filing of the bill to restrainghe defendants from proceeding in 
their action upon the bond of the plaintiff’s testator to the tes- 
tator of the defendants; and the defendants being dissatisfied 
therewith, his Honor was, upon their prayer, pleased to allow 
an appeal to this Court. 


A. M. Burton, for the defendants. 
D. F. Caldwell, contra. 


Gaston, Judge, after stating the case as above, pro- [472] 
ceeded as follows: We deem it unnecessary to enter up- 
on the inquiry, whether, if there has been the submission charged 
in the bill, the award thereupon does not furnish a legal defence 
against the action enjoined. Nor shall we examine whether it 
may not be open for the plaintiff to show by extrinsic evidence, 
that in truth such a submission was made; or for the defend- 

[Dev. & Bat. Eq., Vol. 1.—*80.] 
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ants, on the other hand, to prove that their testator signed the 
petition under a misconception of its import. In the present 
state of the conflicting allegations of the parties, and for the 
purpose of deciding on the question before us, we have confined 
our attention to the construction of the written documents ex- 
hibited. The petition is addressed to the judge of the Superior 
Court of law and equity for the county of Mecklenburg. It 
states that the executor of William J. Wilson and the creditors 
petition his Honor to appoint the clerk of the Court, together 
with William J. Alexander and Washington Morrison, Esqs., 
to adjust and finally settle with J. McKnitt Alexander, the ex- 
ecator, the estate of William J. Wilson, and place the same on 
the records of the Court; and it purports to be signed by the 
executor, and by several persons as creditors, among whom is 
the testator of the defendants. The order thereupon is, that 
Pearsall Thompson, William J. Alexander and Washington 
Morrison, Esqs. be appointed a committee, to adjust and final- 
ly settle the estate of William J. Wilson, deceased, with J. 
McKnitt Alexander, the executor. The petition is dated July 
1834, and the order is made at August term 1834. The award 
bears date February 17th 1835. It prefixes a statement of the 
unsatisfied demands against the estate, which is headed “Re- 
port of the estate of William J. Wilson by the executor;” two 
lists of debts paid by the executompand a statement showing 
“amount of William J. Wilson’s estate,” and then proceeds to 
declare, that the said Alexander, Morrison and Thompson, be- 
ing appointed by the Superior Court of law, by and with the 
advice and consent of the executor of “Villiam J. Wilson, on 
the one part, and of the creditors set forth in the preceding 
statement, on the other, to settle the estate of said Wilson, and 

“decide to whom and in what manner the assets of said 
[473] estate should be paid,” do award that the executor, hav- 

ing paid the amount of debts as set forth in the two lists 
‘above-mentioned, do pay those contained in the first statement 
pro rata out of the assets, there being a deficiency to pay all 
the bond debts and others of equal dignity: that the executor 
be allowed four per cent. commissions: and that Margaret Wil- 
son, (one of the petitioning creditors paid in full,) pay the exe- 
cutor $100 in addition to the commissions above allowed. There 
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is then subjoined or endorsed, a general statement representing 
the amount of the estate; the balance after deduction of com- 
missions and debts subject to no deduction; the amount of debts 
subject to deduction; and the excess of these above the balance 
of assets; showing that the executor will be enabled to pay fifty- 
three cents in the dollar. It does not appear when the pro- 
ceedings of the committee or arbitrators were returned to 
Court, but that they were returned, would appear from the 
copy thereof certified by the clerk of the Court. There was no 
action thereon by the Court. The testator of the defendants 
died 11th April 1835. , 

Executors and administrators are required by law to make a 
settlement of their estates with the County Court, which is au- 
thorized to make to them an allowance by way of commissions on 
the amount of receipts and expenditures, that shall appear to 
be fairly made in the management of the estates. It is the 
universal usage to make this settlement through the ageney of 
& committee appointed by the County Court, which committee 
also reports to the Court a reasonable rate of commissions. 
Such settlements, however, are regarded as ex parte settlements, 
and in no respect binding the creditors, legatees or next of kin, 
except as to the allowance of commissions when sanctioned by 
the Court. The Superior Courts have no original jurisdiction 
over these settlements orghe allowance of commissions; nor 
have any of our Courts authority to direct a submission to ar- 
bitration to be made a rule of Court, unless when the parties 
agree to a reference of some subject of litigation actually pend- 
ing before them. To a proceeding so anomalous as that 
which we are examining, it is difficult to assign a pre- [474] 
cise character. It has no force as a judicial proceeding 
—and is binding on the parties only to the extent to which the 
parties have declared their will to be thereby bound. From 
the concurrency of the creditors with the executors in theap- 
pointment of the persons to superintend or make the settlement 
between him and the estate, it may be inferred that the parties 
intended to impart to such a settlement a character above that 
of the mere ex parte settlements usually made by executors and 
administrators. This inference is strengthened by the intro- 
duction of the unusual expression, “finally,” in the application 
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for the appointment—“to adjust and finally settle.” But what- 
ever was to be the character of the settlement, whether conclu- 
sive, ex parte, or intermediate between these extremes, the main 
inquiry is, what was the subject-matter of it? The petition and 
the order thereon, show that this was “the estate of the de- 
ceased with the executor;” and such a settlement involves di- 
rectly no more than an inquiry into his receipts and disburse- 
ments and the reasonable rate of commissions to be thereon al- 
lowed. Before we can hold that the rights of the creditors as 
against the executor, or as to priority as between themselves, 
were conclusively adjudicated by an award, it must clearly ap- 
pear, that the creditors submitted these subjects to adjudica- 
tion. Had a submission of these rights been intended, we can- 
not but think that the language of the petition and order would 
have been more explicit. The persons nominated to act would 
have been characterized, not as a committee, but as referees or 
arbitrators; the subject-matter of the reference would have em- 
braced, in terms, not merely a settlement of the estate with the 
executor, but in the language of the bill and the award, have 
set forth the questions arising between the creditors, “to whom 
and in what manner the assets of said estate should be paid;” 
and the result of the reference have been designated, not as a 
settlement of the estate to be returned to Court, but by its well- 
known name of an award to be bigding upon the parties. It 
would be dangerous to imply a delegation of authority, not re- 
sulting from obvious intendment, to a tribunal raised by 
[475] the parties, so as to deprive them of the power of re- 
sorting to the tribunals constituted by the law for the 
ascertainment of rights and the decision of controversies. Upon 
this view of the case, we are of opinion, that for the present, 
and upon the face of the exhibits, the award, as it has been 
termed, cannot be considered as binding the defendants to fore- 
go their claim to the unpaid residue of the bonds, for which 
they have brought suit. 

On the trial of the suit, what effect shall be given as evidence 
to the accounts accompanying the report of the committee, is a 
question on which it were improper now to express any opinion. 

The Court directs, that this their opinion shall be certified to 
the Court of Equity for the county of Mecklenburg, with in- 
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structions to reverse the order appealed from, and to order that 
the injunction heretofore granted in this case, be dissolved with 
costs. The plaintiff must pay the costs in this Court. 

Per Curiam. Order reversed. 


NOTE.—In a suit by legatees or distributees against an executor or adminis- 
trator, the superior court has the power, upon an appeal, to review the decision 
of the county court in the allowance of commissions, whether such allowance be 
objected to as having been made on a wrong principle, or because they are inad- 
equate or excessive. And in like manner the supreme court may review the de- 
cision of the superior court upon the same question. Shepard vs. Parker, 18 
Ired. Rep. 103. See, also, Walton vs. Avery, 2 Dev. & Bat. Eq. 405. 





ELIZABETH GEDDY v. LITTLEBERRY E. STAINBACK et al. 


In the absence of fraud, mistake or surprise, parol evidence cannot be received, 
to prove that a bond, payable immediately, was not to be demanded until af- 
ter the obligor’s death. 

A bond given for the amount of an account, is not rendered voluntary by the 
fact that the obligor had a set-off of equal amount which was waived. 


The allegations of the bill were, that William Gilmore, a 
nephew of the plaintiff, having been unfortunate in business, 
and having lost his wife, who left a family of infant daughters, 
brought them to the house Of the plaintiff, his maternal aunt: 
that at that time no agreement was made for their board, but 
that Gilmore informed her that he was about to commence 
business in Petersburg as a grocer, and that he would supply 
her with such articles in his line, as she required: that 
the children resided with her eight years, and that [476] 
during that period their father did supply her as he had 
promised: that on the 1st day of September 1827, he visited 


- his children, and while at the house of the plaintiff, produced 


an account for the various articles which he had furnished her 
with, and asked her to execute a bond to him for the amount: 
that this was promptly refused by her; she stating to him that 
he owed her a sum at least equal to the amount of his account: 
that this was admitted by Gilmore, who told her that his chil- 
dren were as nearly related to her as any other person: that as 
she was a single woman, advanced in life, her property would 
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upon her death be distributed among her relations, and he ask- 
ed the bond only as a means of enabling his children to receive 
a portion of it: and that he then promised her, that if she 
would execute the bond, she should never be cailed on for pay- 
ment of it, but that he would wait until her death, and then 
receive it only in the event of her leaving property to pay it: 
that, moved by these considerations, she executed the bond, 
before a respectable witness, to whom the above statement was 
made: that Gilmore had died insolvent, having before his death 
pledged it to John V. Wilcox (a defendant,) upon a loan of 
$400: that the bond had been, by Wilcox, handed to the de- 
fendant, Stainback, the partner of Gilmore, who had brought 
suit on it: that Gilmore had promised her that he would charge 
its amount to himself, and take it from the partnership effects, 
and put it among his private papers: that upon his death-bed 
he had communicated the above-mentioned facts to Stainback, 
and besought him not to press the plaintiff for the amount 
during her life: that he, Stainback, instead of so doing, had 
brought suit on the bond: that the plaintiff had succeeded in 
setting off against it the sum due for the board of the children 
of Gilmore, subsequent to its date: that of a large sum due her 
before its execution, she had been defeated by the presumption 
of asettlement, which the bond raised, and by the statute of 
limitations: and that judgment for the balance of the bond had 
been entered against her. The plaintiff insisted that the bond 
was testamentary in its character; and if in this she was 
[477] mistaken, then, that she was entitled to have the pay- 
ment of it stayed until her death; and she prayed either 
a perpetual injunction, or one during her life. 
The defence and testimony is stated fully by the Chief Jus- 
tice in giving judgment. 


Badger, and Devereua, for the plaintiff. 

W. H. Haywood, for the defendants. 

Rorri, Chief Justice.—The instrument is inno sense testa- 
mentary. It was never intended to be revocable according to 


the statement of the bill. The form of the instrument shows 
this. It is a bond, and the plaintiff admits that it was meant 
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to bind her to the absolute payment of the money, if not im- 
mediately, at her death. If it be meant that it is testamentary, 
because it is a voluntary provision for a relation, to arise after 
the party’s death; it is not even that, if that would do. This is 
not a voluntary bond. The bill admits that the plaintiff had 
merchandize, to the value of the sum for which the bond was 
given. It is therefore founded on an adequate and full con- 
sideration. The plaintiff says, indeed, that she might have 
made a counter demand, of equal or larger amount, but that 
she would not, nor did not. If the board of the children were 
not meant from the beginning to be gratuitous, a point on 
which the parties had probably no definite purpose, much less 
distinct communication, yet the abandonment of a claim for it, 
by the person who might set up such an one, will not make 
the bond of that person, for a just debt due to another, volun- 
tary; more especially when it was not expressly abandoned, as 
was the case here; for the plaintiff actually had the benefit of 
the subsequent board, by way of set-off, in the action on this 
bond; and she attributes the loss of the residue to the operation 
of the statute of limitations. The plaintiff is certainly, there- 
fore, not entitled to a perpetual injunction. 

If the alleged agreement for the delay were established, re- - 
lief might be granted to the extent of stopping the payment 
during the plaintiff’s life. But the only evidence of the agree- 
ment is, the testimony of the subscribing witness. The 
plaintiff has failed in her attempt to draw it from the [478] 
defendants upon her interrogatories. Stainback answers 
distinctly, that the goods for which the small bond was given, 
were furnished by W. Gilmore & Co.; but that those which 
formed the consideration of the large bond were not, but must 
have been purchased by Gilmore for the plaintiff; for that the 
firm of W. Gilmore & Co. was not formed until the year 1828, 


which was after the date of this bond. He states that no entry 


was made of it on the books of that concern, and tenders the 
inspection of them to any agent of the plaintiff: and he denies 
that Gilmore ever made any communication whatever to him, 
or to any person to his knowledge, upon the subject of the 
bond, or of any condition on which it was given; and moreover 
denies that he knew of the existence of the bond, or of the debt 
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on which it was founded, until after the death of Gilmore. The 
plaintiff’s case, therefore, rests entirely upon the testimony of 
the witness. 

He states that he also resided with the plaintiff during the 
whole period that Mr. Gilmore’s children did: that he was 
present and witnessed the bond for $1000: that at that time or 
any other, he never heard compensation for the board of the 
children spoken of: but that when the bond was given, it was 
distinctly agreed, that it was not to be presented for payment, 
until after the death of the plaintiff; but upon that event, if 
she left property, the money was to be recoverable. 

Upon this evidence, it is not competent to the Court to vary 
the written contract. Neither the bill nor the deposition, inti- 
mate that the bond is not, in its form, what the parties thought 
and intended it to be at the time. There is no allegation of 
fraud, mistake, or what is technically called surprise, in this 
Court. The bond was not given for more than was intended or 
than was due, upon the principle on which the parties settled; 
nor payable at a different day from that on which it was under- 
stood to purport to be payable. The allegation and evidence 
is merely of a distinct collateral agreement, entered into at the 
time, which is insisted on as controlling the written agreement. 

It ought to have been inserted in the instrument, or set 
[479] forth in a separate one, in the nature of a defeazance or 

condition. It has been so often said by the Court, that 
parol evidence is inadmissible for that purpose, as to render it 
almost a legal adage, not needing the support of an authority. 
There are however many adjudications; and among them is the 
case of Howell v. Hooks, 2 Dev. Eq. 258, directly in point. 

Per OvriaM. Bill dismissed with costs. 


NOTE.—Upon the question of the admissibility of parol testimony to contra- 
dict or vary a written agreement, see Pender vs. Fobes, and the cases referred to 
in the note thereto, in the second edition of the Ist vol. Dev. & Bat. Rep. 250. 








LITTLEBERRY E. STAINBACK v. ELIZABETH GEDDY et al. 


Maiters of equitable defence against a judgment at law, cannot be set up to 
prevent the removal of an encumbrance, operating as an impediment to the 
satisfaction of it, but must be urged by a bill seeking relief against it. 
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This suit, which was pending at the same time with the pre- 
ceding one of Geddy v. Stainback et al., was brought for the 
purpose of having a sale of certain mortgaged premises belong- 
ing to the plaintiff in that suit, to satisfy the judgment he had 
obtained upon the bond mentioned in that suit. The matters 
set forth in the bill in the preceding suit, were relied upon in 
the answer in this, as a bar to the relief sought. The allega- 
tions and proofs were exactly the same in both suits, the pre- 
ceding one being in fact a cross-bill to the present. 


W. H. Haywood, for the plaintiff. 
Badger, and Devereux, for the defendants. 


Rurrix, Chief Justice.—The relief sought, is of course to 
every judgment creditor, as such, in the way of whose satisfac- 
tion at law an encumbrance stands. He has a right to redeem, 
or to have the encumbrance satisfied out of the property; and it 
is no favor to him, but mere justice, to decree it for him in this 
court. It is not to be considered, therefore, that objections to 
the relief can be made upon the ground of an equity 
against the judgment, by way of defences. The proper [480] 
mode of taking benefit of such an equity, seems to be by 
a bill of the defendant at law. But in this case, as the opinion 
of the Court is clear, and has been already expressed upon the 
merits in the other cause, it is enough to say, that for the rea- 
sons before given, the contracts, as written, are obligatory in 
this Court, as they are at law; and therefore that the plaintiff 
is entitled to have satisfaction of his judgment. There must be 
a reference to the master, to ascertain the sum due to the plain- 
tiff for principal, interest, and costs, upon the foot of his judg- 
ment; the sums due the creditors mentioned in the deeds of 
trust, and the present state of the trust fund; of what it con. 
sists, &c. 

Per Ovriam. Decree accordingly, 





JOHN M. DICK et al. v. ALLEN PITCHFORD et al, 


A deed for land and slaves upon trust, to apply annually the rents and profits 
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to the use and benefit of the cestui que trust, for his life, “‘so that they shall 
not be sold or disposed of or anticipated by him,” without giving the estate 
over in case of an attempted sale or anticipation, does not prevent an sssign- 
ment of his interest by the cesiwi gue trust; and the assignee has a right to an 
account of the rents and prefits from the time of the assignment; but in such 
case, if there be ulterior contingent trusts, he has no right to call upon the 
trustee for the surrender of the pessession of the trust property. 

A deed by a trustee, relinquishing his legal estate, but without conveying it to 
any person, is inoperative, and leaves the estate in him subject to all the 
trusts declared in the deed creating it. 

The power of alienation is annexed to the ownership of property, and every re- 
straint upon such power is void; as well when the estate is equitable, as when 
it is legal. 


This bill was filed by John M. Dick, Daniel B. Pitchford, 
and Miles Pitchford, against Allen Pitchford, Hezekiah Pitch- 
ford, and Branch Pitchford; and its prayer was, that the said 
Allen and Hezekiah might be decreed to surrender unto the 
complainant, John M. Dick, the possession of the negro slaves, 
Harriet, Solomon, Elvira, Sally and Frances; and to account 
with him for the profits of said slaves; and for general relief. 
All the allegations of the bill were admitted by the defendant, 
Branch Pitchford, in his answer, to be true; the bill was taken 

pro confesso against the defendant Hezekiah; and the 
{481] sole controversy was with the defendant Allen Pitch- 

ford. On the pleadings and proofs, the case appeared 
to be, that on the 23d of February 1818, Daniel Pitchford the 
elder, of the county of Warren, by a deed of bargain and sale, 
in consideration of the sum of $10, acknowledged to be paid by 
Thomas Pitchford, also of said county, conveyed unto the said 
Thomas, his heirs, executors, administrators and assigns, a 
tract of land in Guilford county, and five negro slaves, Russel, 
Sylvia, Nancy, Salisbury, and Harriet, upon the following 
trust, that is to say, upon trust “annually to apply the rents 
and hire of the said land and negroes, or their issue, or other 
profits thereof, to the use and benefit of Hezekiah Pitchford,” 
{son of the bargainor,) “during the life of the said Hezekiah, 
and no longer; so that they be not subject to be sold or disposed 


of by the said Hezekiah, or the rents and profits anticipated by ° 


him, or be in any manner subject to his debts or contracts; and 
after the death of the said Hezekiah, in trust for the three sons 
of the said Hezekiah, to-wit: Branch, Daniel, and Miles Pitch- 
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ford, or such of them as may be living at the death of the said 
Hezekiah; but should the said sons, or either or any of them, 
die before their said father, leaving issue then alive, such issue 
shall stand in the place of his father, and have that part or 
parts, which his or their parent or parents would have taken, 
had he or they been alive at the time of said Hezekiah’s death, 
to them the said three sons, Branch, Daniel, and Miles, in man- 
ner aforesaid, their heirs and assigns forever.” Hezekiah Pitch- 
ford removed to the county of Guilford, with his three sons; 
there became embarrassed with debt, and was hard pressed by 
his creditors. To enable him and his sons, by a disposition of 
part of this property, to remove these embarrassments, and re- 
lieve this pressure, Thomas Pitchford, the trustee, on the 22d 
of December 1830, executed an instrument under his hand and 
seal, whereby, after reciting the deed of trust, it is declared as 
follows: “Now be it known, that I, Thomas Pitchford, trustee 
as aforesaid, for divers good causes me thereunto moving, and 
being further desirous of giving up and relinquishing 
the said trust reposed in me by said deed, I hereby, for [482] 
myself, my heirs, executors, administrators and assigns, 

now and forever relinquish and abstain from all law, authority, 
or any other interference in any of the premises aforesaid, by 
reason of the said trust-deed, or otherwise.” This instrument 
was, on the 13th of February 1831, transmitted to James Cole, 
of Guilford county, inclosed in a letter written in the name of, 
and subscribed by, the said Thomas, and addressed to the said 
Cole. The letter also covered a bond of indemnity, to be exe- 
euted by the said Hezekiah and his sons, and requested the 
said Cole to have the said bond executed, and the instruments 
delivered to the proper parties, so that the said Thomas might 
be discharged from his trust, and the said Hezekiah relieved 
from his debts; with a further request, that “the boys would 
come down and take their property, and make the other ar- 
rangements.” At the date of these transactions, the said 
Thomas had sufficient capacity to enable him in law to perform 
valid acts, but his mind, from habitual drunkenness, was in 
such a state of imbecility, as rendered the aid of friends neces- 
sary for the explanation of any business not of ordinary occur- 
rence. The nature of the instrument, and the purport of the 
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letter, were explained to and understood by him. From the 
evidence, it is to be inferred, that the indemnifying bond in- 
closed in the letter was executed. It does not appear, nor can 
it be inferred, that the sons of Hezekiah took the property, or 
made the other arrangements alluded to therein; but it is to be 
collected, that Salisbury, one of the trust negroes, was, shortly 
after the receipt of the letter, sold by Hezekiah and his sons, 
and the proceeds, or a part of them, applied to the relief of the 
said Hezekiah. In the mean time, Sylvia, one of these negroes, 
had borne issue Evan, Solomon, Elvira, Sally, and Peggy; and 
on the 19th of January 1832, Hezekiah and his sons came to 
an agreement for the final disposition of the trust slaves and 
the increase thereof between themselves; and in pursuance of 
said agreement, and on that day, the sons conveyed to their 
father the negroes Russel, Sylvia, and Robert; the father and 

his sons, Branch and Daniel, conveyed unto the com- 
[483] plainant, Miles Pitchford, Solomon and Elvira; the father 

and his sons, Branch and Miles, conveyed unto the com- 
plainant, Daniel Pitchford, Harriet and Sally; and the father 
and his sons, Miles and Daniel, conveyed the others to the de- 
fendant, Branch. Thomas Pitchford died in January 1833, 
having all these negroes in his possession; and upon his death, 
they came to the possession of the defendant, Allen Pitchford, 
his administrator, and so continued up to the institution of this 
suit. On the 26th of July 1833, the complainant Miles convey- 
ed to the complainant John M. Dick, Solomon and Elvira; and 
on the 9th of August 1833, the complainant Daniel also con- 
veyed to him Harriet, Sally, and Frances, an infant child of 
Sally. After these conveyances, the complainant Dick de- 
manded from the said Allen, the negroes so purchased by him; 
which demand was refused, he, the said Allen, alleging, that 
he was advised he could not rightfully surrender the possession 
of them, during the life of the said Hezekiah. Upon this demand 
and refusal, the present bill was brought in December 1833. 


Badger, for the plaintiffs. 
Mendenhall, for the defendant, Allen Pitchford. 


Gaston, Judge, after stating the case as above, proceeded as 











—-_ Sa —S. - ] Le*) 





JUNE TERM, 1887. 
Dick v. Pitchford. 








follows: Upon this case it is necessary, in the first place, to as- 
certain the effect of the qualifications and restrictions imposed 
by the deed of settlement upon the use or beneficial interest 
thereby secured to Hezekiah Pitchford. The deed provides, 
that the trustee shall aunually, during the life of the said He- 
zekiah, apply all the rents and profits to his use and benefit. 
The trustee has no discretion over these proceeds, and they be- 
long wholly to the said Hezekiah. The deed does not provide 
that in the event of the said Hezekiah attempting to sell or dis- 
pose of the same, or otherwise to anticipate the receipt thereof, 
they shall then go over and be paid to some other person; it 
secures to him, at all events, the enjoyment of the property for 
life, but prohibits him from transferring it, or anticipating its 
profits. Now the general right of the giver of property to pre- 
scribe the modifications of his gift, is subject to the con- 

dition, that these modifications be not contrary to law, [484] 
nor repugnant to the nature of the conveyance; nor in- 

compatible with the legal incidents belonging to the disposition 
he has made. The power of alienation is a legal incident of 
ownership. It is familiar doctrine, that if a feoffment, grant, 
release, confirmation, or devise, be made upon condition not to 
alien the estate; or if a term for years or chattel personal be 
granted, upon condition not to assign, such conditions are alto- 
gether nugatory. The doctrine obtains not less in courts of 
equity, acting upon those interests which are the proper sub- 
ject-matter of their jurisdiction, than in courts of law adjudi- 
cating upon legal interests. A departure from it would intro- 
duce endless confusion, and innumerable mischiefs. The ca- 
pricious regulations which individuals would fain impose on 
the enjoyment and disposal of property, must yield to the fixed 
rules which have been prescribed by the supreme power, as es- 
sential to the useful existence of property. If, under the set- 
tlement, a legal estate had been limited to Hezekiah Pitchford 
for life, he would have taken that estate as one in its nature 
alienable; and the prohibition against alienation would have 
been absolutely void. The exclusive right, enforced through 
the trust imposed on the legal proprietor, to receive the profits 
of the property thereby conveyed, is, in equity, the estate in 
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that property; and equity must hold a prohibition to dispose of 
what is Ads, as wholly inoperative. 

No doubt the peculiar provisions in this deed have been bor- 
rowed from those restraints upon alienation, and upon antici- 
pation of profits, which in England, and in comparatively 
modern times, have been introduced into settlements for the 
separate use of married women, in order to protect them against 
the undue influence of their husbands. By the common law, 
upon marriage, the personal property of the wife becomes the 
property of the husband, and he is entitled to all the rents and 
profits of her real estate. But in equity, a separate and exclu- 
sive property may be secured to her in personal estate, and in 
the rents and profits of real estate. Equity, for these purposes, 

confers upon her a capacity which she has not at law, 
[485] and regards her as a feme sole, so far forth as the settlement 

makes her the owner of the property. It has been held, 
by great judges, that this capacity being the creature of equity, 
may be so moulded by equity, as not to permit it to be abused 
to purposes for which it was not bestowed. Upon this reason- 
ing, these restraints upon married women have been upheld. 
Other eminent judges have disapproved of this reasoning, and 
insisted, that if equity allows a wife to hold property, as though 
she were a feme sole, the property so held should be subject to 
all the incidents which belong to the like property in the hands 
of a feme sole. Whichever party may have had the advantage 
in the argument, authority has settled the controversy in that 
country. The first instance of express and effectual provisions 
against anticipation of profits, is said to have occurred in the 
settlement of Miss Watson’s property, under the sanction of 
Lord Tuvrtow, soon after his judgment in Pybus v. Smith, 
(reported 1 Ves. Jun. 189, and 3 Brown’s Ch. ©. 340,) render- 
ed in 1791. Many cases have since come under the considera- 
tion of the English Courts, in which the validity of such re- 
straints in settlements for the use of married women, has been 
conclusively established. In this State, no case of the kind has 
been judicially considered—and how it would here be deter- 
mined, it is unnecessary now to say. In the excepted case, 
where such restraints are allowed, there bas been a diversity of 
opinion, and a conflict of decisions, as to the extent to which 








Sees ee -— eh; 


_, A CU, CU. CU Cee 6 C6 CUCU lc eeetlC Kl  .,.lCi c(i cl relC OP Orel lCUrUlC We 








JUNE TERM, 1837. 
Dick v. Pitchford. 


















































f they may be carried. An eminent judge, the late Master of 

the Rolls, Sir Joun Luacu, held, that in order to afford ade- 
“4 quate and complete protection to these favored interests, the 
7 power of anticipation may be controlled, even while the feme 


y is single, so as to secure for her a separate estate, in the event 

of a future marriage; but upon appeal to the then Lord Chan- 
t cellor Brovenam, he reversed the decrees of the Master of the 
’ Rolls, and held, that a clause against anticipation annexed to a 
: life-estate in a trust fund settled to the separate and exclusive 
use of a woman, does not prevent her, at any time before mar- 


riage, from making an effectual assignment. Wood- 
meston v. Walker, 2 Russ. & Mylne, 197; Brown v. [486] 
Pocock, Ibid. 210; and Cooper’s Sel. Ca. 70. But in 
these cases, and in many others where the point has been con. 
sidered, it is admitted, as indisputable, that such restraints im- 
) posed on persons having legal capacity to dispose of property, 
, are wholly inept and null. Brandon v. Robinson, 18 Ves. Jun. 
| 429; Barton v. Briscoe, 1 Jacobs, 603; Newton v. Reid, 4 
Sim. 141; Jackson v. Hobhouse, 2 Meriv. 482. The Court is 
therefore of opinion, that the defendant, Hezekiah, could right- 
fully transfer his interest in the trust property; and declares 
that this interest, as to the slaves claimed by the complainant, 
John M. Dick, has been transferred to him, and that he is en- 
titled to an account of the profits thereof, since the interest of 
the said Hezekiah in the same was transferred to him. 

But the said complainant, by his counsel, insists, that he is 
entitled to the immediate possession of the slaves, and either to 
& conveyance from the defendant, Allen, of the legal estate 
therein, or to an injunction, restraining the said defendant from 
asserting said title. This Court does not think so. If the in- 
strament of the 22d of December 1830, had not been executed, 
and the defendant Hezekiah still retained the interest in the 
slaves given him by his father’s deed, it is very clear, that he 
would not have been entitled to demand a surrender of the pos- 
session from the trustee. He could have claimed no more than 
what that deed secured to him, the annual profits of the slaves 
during his life. Ifthe sons had concurred with the father, in 
demanding a surrender of the possession, it ought not to have 
been decreed. Under the deed of Daniel Pitchford, the elder, 
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valuable contingent interests have been limited to the children bo 
of the said Hezekiah’s sons, and the legal title was conveyed to pa 
the trustee in order to secure these contingent interests, as well be 
as those of the father and his sons. The instrument of the 22d sh. 


of December 1830, neither enlarged these interests, nor destroy- 
ed the contingent interests, nor changed the duty of the trustee 


to any of his cestut que trusts. Unquestionably, that instrument p 
was intended to operate as a relinquishment of the legal estate; pre 

but it cannot, in law, have this operation, unless it avail- anc 
[487] ed to pass the title; and this it did not pass, nor purport ten 


to pass, to any person whatever. If, indeed, it had trans- 
ferred the title, there would have been no pretext for asking 
the aid of a court of equity. The very ground on which this 
bil! seeks relief against the administrator of the trustee, is, that 
the legal title to the slaves is in him. The instrument not ope- 


rating at law as a relinquishment, we do not see why equity wh 
should decree to it this operation. It is the duty of him who ; 
holds the legal estate to perform, and it is the duty of this Court ‘ 
to protect, all the trusts of the original gift, which are not in- , 
compatible with law; and to deliver over the possession to thuse - 
who have an interest to defeat, and might be tempted to defeat, 
the contingent trusts, would in him, and in the Court, bea 
breach of duty. The arrangements made between the defend- 
ant, Hezekiah, and his sons, and between them and the com- * 
plainant, John M. Dick, since the execution of the instrument of 
22d December 1830, do not, we think, furnish a sufficient rea- 
son for the interference asked for. It is not charged that they, 
or any of them, have been circumvented, or surprised into these hi 
arrangements, by the fraud or misrepresentations of the trus- El 
tee;—if such a charge can be considered as intimated in the of 
bill, it is not proved—if distinctly alleged and proved, whatever ex 
other redress it might call for, it presents no equity for obtain- ‘bi 
ing what the trustee’s administrator cannot rightfully yield, and ar 
what they are not in conscience entitled to demand.- Each and th 
every of them should be secured in the enjoyment of the rights, hi 
such as they are, which have passed under those arrangements; al: 
but a misapprehension as to the extent or value of these rights, el 
furnishes no reason for asking more. q 
A decretal order will be drawn up for taking an account em- te 
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bodying the declarations of the Court, as to the rights of the 
parties litigant; and the further consideration of the cause will 
be reserved until the coming in of the report, or until the Court 
shall be called on for further directions. 

Per Curiam. Order accordingly. 


NOTE.—See the cases of Bank of the State vs. Forney, 2 Ired. Rep. 181, and 
McKimmon vs. Rogers, 3 Jones’ Eq. 200. In the latter, it was decided that where 
property was deVised to 4 trustee, in trust to hold the same, receive the profits 
and apply them to the sole and exclusive benefit of a son of the devisor, the in- 
terest of the son might be subjected in equity to the payment of his debts. 





THOMAS NEWBY, Ex’r of WILLIAM LAYDEN, v. EDMUND B. [488] 
SKINNER et Uxor, et al. 


Where a testator directs land to be sold and the proceeds divided, it is not a con- 
version of the land into personalty out and out, but merely the appointment 
of a mode of division; and those entitled to the purchase-money take as devi- 
sees; and the money is not subject to the payment of debts until the personal 
estate is exhausted. 

The person entitled to the proceeds of land directed by a testator to be sold, 
may take the land itself without a sale, but it is regarded in equity as person- 
alty, and if he die without changing its quality, it will be personalty, as be- 
tween his heir and executor. 

Although a Court of Equity may, when it is applied to for the settlement of an 
estate, determine the question of the commissions to be allowed the executor, 
as incidental to the main question, yet it will never do so without a reference. 


William Layden died in December 1534, having duly made 
his last will and testament, whereof he constituted his daughter 
Eliza Curtis and his friend Thomas Newby executors; the last 
of whom alone proved the will, and perfurmed the functions of 
executor. By the will, the testator devised to his wife for life, 
his Sound plantation, and bequeathed to her sundry negroes, 

and other specific chattels: devised to his son Joseph, in fee, 
the tract of Mand called the Clayton tract, and bequeathed to 
him several negroes specifically: directed that three negro 
tlaves, designated by name, and a tract called the Thomas Bar- 
clift tract, should be suld fur the payment of his debts: be- 
queathed certain negroes specifically to each of his two-dangh- 
ters, Mary Jane and Eliza Curtis, (wife of the defendant Skin- 
[Dev. & Bat. Eq., Vol. 1.—*31.] 
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ner,) and then devised, bequeathed, and declared as follows; 
“It is my wish that the lands called the Dempsey Barclift tract, 
or say the Broad Neck tract, should be rented out for the ben- 
efit of my estate, for the term of two years; and also my negro 
men Will and Stephen,” (the former of whom he had bequeathed 
to his daughter Eliza Curtis, and the latter to his son Joseph,) 
“to be hired out for the term of two years, for the benefit of my 
estate. Item. It is my wish, that after two years, the Broad 
Neck tract, or say the Dempsey Barclift land, should be sold 
at six and twelve months’ credit, by those who purchase the 
land, to give good security, and the moneys to be equally divi- 
ded between Mary Jane and Eliza Curtis, both my daughters; 
and also if there should be any moneys left after paying my 
just debts, should be equally divided between my two daugh- 
ters as above.” Thomas Newby, the executor, has filed his bill 
against the devisees and legatees, setting forth that he has ap- 

plied the residuary part of the testator’s personal estate, 
[489] and all the funds arising from the sales of the negroes 

and tract of land specifically charged with the payment 
of testator’s debts, and the rents of the Broad Neck tract, and 
the hires of the negroes Will and Stephen for two years; and 
has sold some of the negroes specifically bequeathed, and ap- 
plied their proceeds also to the satisfaction of those debts: that 
he has sold the Broad Neck tract, and applied a part of the 
proceeds of that sale to the satisfaction of debts: and that he 
has now a balance in his hands, which he knows not to whom 
to pay, because of a controversy between the widow and the 
son of the deceased, on the one hand, and the daughters on the 
other; the former contending that the proceeds of the sale of 
the Broad Neck tract ought to be regarded as in the nature of 
@ pecuniary legacy, and therefore liable to abatement before 
their legacies, which are specific; and the latter insisting, that 
the said procee s are in the nature of land specifically devised, 
and not liable for debts except upon a deficiency of the whole 
personal estate. The defendants have answered. The daugh- 
ters set up the claim to receive the proceeds of the Broad Neck 
tract undiminished because of the testator’s debts; the widow 
joins with them in the assertion of this claim; and the son, who 
is a minor, submits his rights to the protection of the Court. 
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Kinney, for Joseph Layden, the infant legatee. 
Devereux, for Skinner and wife, and Mary J. Layden. 


Gaston, Judge, having stated the case as above, proceeded: 
In our opinion, the daughters have clearly the right in this con- 
troversy. The general rule is indisputable, that the personal 
estate is the first and natural fund for the payment of debts, and 
the real estate is not to be made liable thereto, except to sup- 
ply the deficiency of the personal. It is sought, in this case, 
to subject the proceeds of the land devised to the daughters, 
because by the direction of the testator to sell the land, he 
turned it, in the contemplation of a Court of Equity, into per- 
sonalty, and made it a part of his general personal es- 
tate. This position, to the extent to which it is pressed, [490] 
is untenable. The real estate directed to be sold, was, 
at the time of the testator’s death, land. By the will it was to 
remain land until sold, and it was directed to be sold only for 
the convenience of division between the devisees. It was im- 
pressed with the character of personalty so far as was necessary 
to effectuate the testator’s purpose, but no further. Every per- 
son taking an interest under a will, in the produce of land di- 
rected to be sold, is in truth a devisee, and not a legatee. As 
he takes from the bounty of the devisor, he must receive what 
is given, in the quality which the devisor has impressed upon 
it. The devisor has given, not the land, but the price of land; 
and although the trustee is not bound to sell, if the cestui gue 
trust will take the land itself, yet the land in the hand of the 
cestui que trust, is, in equity, regarded as personalty; and if he 
die without any act to change its quality, it is personalty as be- 
tween his heir and executor. The devisor might, if he pleased 
(see Kidney v. Cosmaker, 1 Ves. Jr. 436, and 2d Ib. 267,) have 
converted the land into money out and out, and then, from the 
whole context of the will, it would have been open for consid- 
eration, whether it was made an auxiliary fund for the pay- 
ment of debts, or was thrown into the ordinary fund as a part 
thereof; or constituted the primary fund in exoneration of the 
personal estate. But even in these cases, the executors take as 
devisees; it is not strictly a part of the testator’s general per- 
sonal estate, but real assets, applicable in their hands to the 
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payment of debts, because devised to them in trust to be so ap- 
plied. And in England, however it may be with us, the pro- 
ceeds of Jand so converted are held to be equitable, and nut Je- 
gal assets. Barker v. May, 9 Barn. and Cress. 489, (17 Eng. 
Com. Law Reps. 426.) But a conversion of land into money, 
directed for the benefit of the devisees, creates no charge upon 


the land for the payment of debts, and dues not make the pro-. 


ceeds either legal or equitable assets, in the hands of an execu- 
tor. He holds these proceeds simply as a trustee for the devi- 

sees. Gibbs v. Angier, 12 Ves. 413; and see Smith v. 
[491] Claxton, 4 Mad. 484. 

The bill submits to the Court also the quantum of 
commissions to which the executor is entitled. The ordinary 
tribunal fur deciding on such a question, is the County Court, 
and although when a Court of Equity is resorted to for the set- 
tlement of an estate, it may, as incidental to the exercise of this 
jurisdiction, determine that question also, it ought to bave the 
materials before it, as far as practicable, to enable it to form an 
advised judgment. We should require for that purpose, an ex- 
amination by a commissioner, of the nature and quality of the 
services rendered by the executor, and a report from him, be- 
fore we acted upon the subject. This has not been moved for, 
and we should not direct it without a motion. It will produce 
coats which neither party may be willing to incur. 

It is highly probable that the declaration of our opinion on 
the main question in controversy, will enable the parties to 
come to a complete settlement. If it should not, either party 
may hereafter move in the cause as he may be advised. 

Pex Curiam. Declare accordingly. 


NOTE.—It is well settled, that the proceeds of land devised to be sold do not 
become the primary fund for the payment of debts, unless such appears from the 
will to be the intention of the devisor. Graham vs. Little, 5 lred. Eq. 407; Pow- 
ell vs. Powell, 6 Ired. Eq. 50; Kirkpatrick vs. Rogers, 7 Ired. Eq. 44. But where 
lands are directed to be sold and the money divided among certain persons, it 
will vest in them as personalty. Smith vs. McCrary, 3 Ired. Eq. 204; Bro- 
thers vs. Cartwright, 2 Jones’ Eq. 113. If the land be not absolutely directed to 
be sold,—for instance, if it be left discretionary with the executors to sell or not 
as they may deem best,—then the proceeds of the land, if sold, will remain real- 
ty, and go in a course of devolution accordingly. Davis vs. Howcott, ante, 460, 
and Brown vs. Brown, 2 Ired. Eq. 809. 

ids to the mode of allowing commissions to executors and administrators, see 
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Peyton vs. Smith, 2 Dev. & Bat. Eq. 825; Walton vs. Avery, Ibid, 405; Thompson 
vs. McDonald, Ibid, 463. 





SARAH PENDLETON et al. v. JOHN C. BLOUNT et al. 


A testatrix, after a bequest of slaves, which was void, being for their emanci- 
pation, directed the balance of her estate to be sold, and after paying all her 
just debts, the surplus, if any, to be retained in the hands of her executor, 
and two-thirds of it to be laid out by him, for the clothing and support of her 
brother’s children, and the other third to be for the use of the slaves: it was 
held, that the children of the testatrix’s brother were only partial residuary 
legatees, and that she died intestate as to the slaves, and one-third of the resi- 
due besides them. 


Elizabeth Brazier, by her will, gave all her negroes to ber 
“executor hereinafter named, to be by him hired out annually 
to such person or persons as he may think proper, and 
the hire of the said negroes I leave as a fund for their [492] 
support when they are too old, or unable to support 
themselves;” and after sundry particular instructions for their 
comfort, and for removing them to another State or to Africa, 
and giving several small specific legacies, she proceeded as fol- 
lows: “It is my wish and desire, that all the balance of my pro- 
perty be sold, and after paying all my just debts, the surplus, 
if any, be retained in the hands of my executor, and two-thirds 
of it be laid out by him at his discretion, for the clothing and 
support of my brother Thaddeus Pendleton’s two smallest chil- 
dren; and the other third to be kept for the benefit of my ne- 
groes when he may think they need it.” 

The plaintiffs were the two residuary legatees, the children 
of the testatrix’s brother. The defendants were the executor 
and next of kin; and the bill charged, that the bequest of the 
slaves, being for emancipation, was void, and that the slaves 
fell into the residue and passed, two-thirds of them, to the 
plaintiffs. The bill admitted a right in the next of kin to dis- 
tribution as to one-third of the slaves, and of the residue as cre- 
ated by the will; and prayed for an account and division ac- 
cordingly. The defendants claimed, that the testatrix died in- 
testate as to her slaves. 
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Devereua, for the plaintiffs. 


Kinney, for the next of kin. 





Dantt, Judge.—It is very clear, that the bequests of the . 
slaves in the manner stated, and the one-third of the fand pro- 
duced by the sale of the balance of the property, and directed 
to be kept for testatrix’s negroes, are illegal and void. Sorrey 
v. Bright, ante, p. 113. The question then arises, does a trust 
result for the plaintiffs of two-thirds of the slaves and the fund 
contemplated by the will to be for their benefit; or does the 
whole of the slaves, and the said fund, go to the next of kin, as 
in a case of intestacy? Had the plaintiffs been expressly named 
general residuary legatees, their claim would be well founded. 
But it seems to us, that the plaintiffs are only partially residu- 
ary legatees, and that of a particular fund. Out of “the bal- 
ance” of her property, her debts were to be paid, and then the 
“surplus,” if any, “to be held by the executor, two-thirds 
[493] of it, (viz: the surplus, if any,) for the clothing and sup- 
port” of the plaintiffs, “the other third to be kept for the 
benefit of my negroes.” The intention of the testatrix is very 
clear, that the plaintiffs were to be excluded in any event from 
taking, as residuary legatees, the one-third of the fund set apart 
for the negroes. And her intention is equally clear, that her 
slaves were not to compose a part of the residue, since one-third 
of that very residue is given to the slaves themselves. Her in- 
tention was to confine the legacy of the plaintiffs, to the two- 
thirds of a surplus, arising out of a particular fund, when her 
debts charged on that fund should be paid. This being the in- 
tention, as is plainly to be gathered from reading the will, the 
plaintiffs’ claims cannot be allowed to the extent set up. The 
bequests relative to the slaves, or the fund mentioned in the 
will for the slaves, are illegal and void bequests. The slaves 
and said fund belong to the next of kin, and must be divided 
among the plaintiffs and the defendants as they each may be re- 
spectively entitled under the statute of distributions. 
Per Curiam. Decree accordingly. 


NOTE.—See Sorrey vs. Bright, ante, 113, and the note to that case. 
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ROBERT WHITE v. HENRY W. THOMPSON et Uxor, et al. 


Defective conveyances to children are aided in equity. Mere inadequacy of 
price, in the absence of fraud or surprise, is no defence against a decree for 
a specific performance, especially when, in addition to the price, affection for 
a child entered into the consideration.. 


George White, the father of the plaintiff, purchased a tract 
of land of one Johnson, for which he paid $1500. He took a 
deed in his own name, but told the plaintiff that he had pur- 
chased it for him, and that he, the plaintiff, must aid in paying 
for it. The plaintiff paid one-third of the purchase-money; 
and upon consultation with a neighbor as to the best means of 
securing the title, it was concluded that the father should 
endorse his deed from Johnson to the plaintiff. This [494] 
was done; and the following memorandum was written 
on the deed:—“I endorse the within deed to Robert White, 
May 9th, 1829. Given under my hand and seal.” This was 
signed by the father in the presence of two witnesses, who at- 
tested it. The plaintiff went into possession; and the father 
died soon after, leaving seven children. Two of these children, 
who are defendants, brought an ejectment to recover their two- 
seventh parts of the land. The bill prayed an injunction, and 
that the defect in the plaintiff’s title might be amended, by the 
defendants conveying to him the legal estate, which had de- 
scended to them from George White. 

The defendants, in their answer, put the plaintiff to the proof 
of his case; and as a distinct defence, alleged that their father 
was old and infirm, and had been induced by the contrivance 
of the plaintiff, to make the endorsement on the deed. They 
also insisted, that the part of the purchase-money paid by the 
plaintiff had been obtained from their father, who had already 
advanced the plaintiff greatly to the injury of his other children. 


J. H. Bryan, for the plaintiff. 
The defendants were not represented in this Court. 


Dantex, Judge, after stating the case as above, proceeded:— 








EQUITY CASES. 


White v. Thompson. 











The evidence in the cause proves to our satisfaction, that the 
money advanced by the plaintiff was his own money. There 
is no proof to support the allegation in the answer, that the 
father was imposed on; but there is abundant proof, that he in- 
tended to do what he did, and that he acted knowingly and un- 
derstandingly on the subject. The price advanced by the plain- 
tiff, to be sure, was only one-third of the value of the land; but 
the father meant to make a further provision and advancement 
to his son: and the evidence shows, that he executed the agree- 
ment on the back of the deed, in consideration of the money 
advanced, and also in consideration of natural love and affec- 
tion for his son. To induce a Court of Equity to decree the 
specific performance of an agreement, it must be supported by 
a valuable or meritorious consideration. Mere inade- 
[495] quacy of price is no ground for refusing a specific per- 
formance, when the party is under no incapacity or de- 
ficiency of judgment, or led by accident or design into a mis- 
apprehension of the value. Western v. Fussell, 3 Ves. & Bea. 
188. In the case before us, the father knew the value; he was 
under no incapacity: and to the money advanced, his love and 
affection was an additional consideration, which will be con- 
sidered by the Court. Whether the provision was greater than 
it ought to be, the Court will not take upon itself to examine; 
the father, as Lord Harpwicse said in Goring v. Nash, 3 Atk. 
185, being considered the judge of the quantum of the pro- 
vision. The defendants say, that this is a parol agreement, and 
ought not, on that account, to be enforced. It is an agreement 
in writing, signed by the vendor; and if the statute of fraud 
had been relied on in the answer, (but it is not,) parol evidence 
might have been given to prove the consideration. We are 
compelled to say, that the injunction must be made perpetual; 
and the defendants must be decreed to convey to the plaintiff 
what title they have in the land. The defendants are two of 
the heirs-at-law, who have been seeking their rights; the plain- 
tiff, therefore, will not recover costs against them. 
Per Curiam. Decree accordingly. 


NOTE.—So, a court of equity will aid a defective conveyance from a husband 
to his wife. Huntly vs. Huntly, 8 Ired, Eq. 250; Garner vs. Garner, Busb, Eq. 1. 
See, also, Adams’ Eq. 97. 
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JESSE WARD v. JONATHAN LEDBETTER et al. [496] 


Upon an executory agreement for the purchase of land, the payment of the pur 
chase-money constitutes the vendee, in equity, the owner; and he has a right 
to a conveyance from every person having the legal title, with notice of his 
claim. Thus, where A purchased land of B, and took a bond to secure his 
title, and subsequently sold to C, who paid the purchase-money, which came 
to the hands of B, and took a bond for title from A; and the latter, to defeat 
the claim of C, surrendered to B his bond; B, having notice of C’s equity, is 
bound to convey to him. And if C has received any part of the consideration 
for the surrender of the bond by A to B, that is no defence to C’s bill: but 
must be brought forward as the foundation of a distinct suit. 

Parol evidence, although it may be inadmissible to reform a written contract, 
yet is received to repel a specific execution of it; but in the latter case, it can- 
not be received to show that the written contract was not the one made; but 
to prove fraud, accident or surprise, raising an equity to rebut the claim to 
specific execution. 


In the month of April 1830, Jonathan Ledbetter sold to Jona- 
than Elms a tract of land lying in the county of Rutherford, at 
the price of $600; received Elms’s notes to secure the payment 
of the purchase-money, and delivered to him a bond in the 
penal sum of $12(0, conditioned to make a warranty-title 
thereto upon the payment of said notes. Elms finding it im- 
practicable to raise the money to make the payment, and 
having offered to Ledbetter $50 to be freed from the contract, 
which offer was refused, on the fifth of March 1831, sold all 
his interest in the said Jand to Jesse Ward, at the price of $550; 
and to secure a title to the said Ward, executed a bond with 
Jones Bradley as his surety, with condition to be void on the 
said Elms executing a good title to said Ward, after a reason- 
able time allowed for procuring a title to himself from Led- 
better. Ward paid the purchase-money to Elms, who paid it 
over immediately to Ledbetter, and therewith, and by $50 
which he advanced, discharged in full his notes to Ledbetter, 
Elms thereupon required of Ledbetter to execute a conveyance, 
according to the stipulations of his bond; and Ledbetter 
refusing to make a conveyance, except with a reser- [497] 
vation or exception of an estate for life to his, the said 
Ledbetter’s father, therein, Elms instituted a suit in equity 
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against him to compel a conveyance. Pending this suit, Led- 
better had full notice of Elms’s sale to Ward, and of Ward’s 
payment of the purchase-money; and made several attempts to 
repurchase the land from Ward; but failing in these, he entered 
into an agreement with Elms, who was about leaving the State, 
in order to escape from his creditors, whereby, in consideration 
of certain property and money, either advanced, or secured to 
be paid unto said Elms, amounting, in the whole, to $550, 
Elms dismissed the suit in equity at his proper costs, and 
bound himself to surrender to Ledbetter the bond which the 
latter had given to make a title. This compromise was made 
the 24th Nov. 1832: Elms immediately thereafter absconded; 
and at the next term of the Court of Equity for the county of 


Rutherford, Ward filed this bill against the said Ledbetter, ’ 


Elms, and Bradley, charging these matters, and praying for a 
proper conveyance of title; and for general relief. 


D. F. Caldwell, for the plaintiff. 
A. M. Burton, and Badger, for the defendant. 


It is unnecessary to state the defences set up by the defend- 
ant Ledbetter, nor the testimony filed, as they are set forth in 
the opinion of 


Gaston, Judge, who, after stating the substance of the bill, 
as above, proceeded as follows:—The defendant Ledbetter re 
sists this claim on three grounds; first, he alleges that the con- 
tract between himself and Elms was not for an absolute sale of 
the land in dispute, but for a sale with an exception of an es- 
tate for life therein to his, the defendant Ledbetter’s, father; 
secondly, for that the plaintiff relied on the bond of Elms and 
Bradley, for the performance of Elms’s stipulation; and not 
upon any equitable relief which he might have against the said 
defendant; took no assignment of said defendant’s bond to 
Elms, but left it with Elms, who was permitted to prosecute 

the suit for a title in his own name; and thirdly, that 
[498] some of the said defendant’s notes which he executed 
to Elms upon the compromise, have come to the plain- 
tiff’s hands with full knowledge of the consideration on which 
they were given. Testimony was offered in support of the first 
ground of defence; and it was read, subject to an objection on 
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the part of the plaintiff, that parol evidence could not be ad- 
mitted to contradict or explain a written instrument, except in 
the exercise of a jurisdiction to reform that instrament because 
of fraud, accident, or mistake; and that there was no allegation 
on the part of the defendant in this case, of any facts showing 
either fraud, accident, or mistake in the drafting of the instru- 
ment in question. On the part of the defendant it was ad- 
mitted, that relief is not granted in Courts of Equity against 
written instruments, except in the exercise of the jurisdiction 
above referred to; but it was urged, that the execution of writ- 
ten agreements may always be resisted on the ground that they 
do not conform to the actual agreement of the parties. It is 
proper to remark, that in the case before us, it is not pretend- 
ed that the written agreement between the parties had been 
waived and a new agreement entered into, or that the agree- 
ment, after being reduced to writing, had been altered by 
parol, but simply that the written is not the true agreement, 
without the averment of any matter wherefore the written 
agreement did not conform to the intention of the parties. Un- 
questionably, parol evidence may be received to repel a de- 
mand for specific performance of an agreement, where it would 
be inadmissible to vary the written agreement in order to have 
it executed in its new form. The latter cannot be permitted 
without a violation of the statute of frauds, which denies effi- 
cacy to agreements not reduced to writing. But it does not 
follow, because parol evidence, offered to repel or rebut an 
equity, is not against the statute of frauds, and is therefore 
often, for that purpose, admissible, when it could not be re- 
ceived to make out an agreement sought to be enforced, and 
which the statute requires to be in writing; that therefore, the 
rule of law, which, independently of any statute, forbids a 
written contract to be contradicted, explained, or varied, by 
extrinsic testimony, does not prevail in equity equally 

as in law, and against defendants resisting specific exe- [499] 
cution, as well as against all other parties to such instru- 

ments. The reverse is stated in one of the cases referred to by 
the defendant’s counsel, (Clowes v. Higgenson, 1 Ves. & Bea. 
524,) with a precision and accuracy, that render any addition 
or explanation unnecessary. A bill had been formerly brought 
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by Higginson against Clowes, 15 Ves. Jun. 516, to compel the 
execution of an agreement for the purchase of an estate, con- 
sisting of seven distinct lots; and it was insisted by the plain- 
tiff in that action, that it was part of the agreement, that the 
trees on all these lots were to be taken ata valuation. The 
defendant resisted the execution, because, as he insisted, the 
agreement bound him to pay only for the trees on two of the 
lots. Parol evidence was offered on the part of the then plain- 
tiff, of the declarations made by the auctioneer at the time of 
the auction; which evidence the Master of the Rolls (Sir Wi- 
L1AM Grant,) refused to receive, holding that sales at auction 
were within the statute of frauds; and that the whole of the 
agreement was by that statute required to be in writing. The 
vendor’s bill being dismissed, Clowes, the vendee, then brought 
his bill against Higginson to have the agreement of sale exe- 
cuted according to Azs construction of the contract, when the 
vendor offered this parol evidence to repel the execution of the 
agreement as demanded; but the Vice-Chancellor (Sir Toomas 
P.omer,) rejected it, because of the general rule of law; which 


_ he declared to be also the rule in equity, that parol evidence 


could not be received to explain or contradict a written agree- 
ment, whether offered by a plaintiff seeking specific perform- 
ance, or by a defendant resisting it. He declared, that the 
rule admitting the evidence in the latter case was intelligible 
and clear: that-it never was admitted to show that the writing 
purporting to be the contract is not the contract; not to vary 
the agreement as it is expressed, open to no objection, and 
therefore upon the face binding; but to show circumstances of 
fraud, or making out a clear case of mistake or surprise, and 
thus rendering a specific performance unjust. With respect to 
the latter head, of mistake or surprise, he was emphatic 
[500] in stating that great caution was required in the appli- 
eation of the evidence, lest, under the pretence of proving 
mistake or surprise, the rule should be relaxed, by letting in 
evidence to explain, alter, or contradict, and thus in effect to 
get rid of, a written agreement. In our opinion, the rule is 
properly laid down by the Vice-Chancellor, and the objection 
made to the parol evidence in this case is well founded. 
It may, however, afford satisfaction to the parties to be in- 
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formed, that upon the parol evidence this Court entertains a 
clear opinion against the defendant. The explicit testimony of 
Dr. McIntyre, who was selected by the parties to draft the 
instrument, to whom they made known the bargain, who wrote 
the instrument confurmably to their instructions, and who read 
it over to them previously to its execution, and then learned 
that it expressed their agreement, very far outweighs the 
“understanding” (as the deponent describes his belief,) of the 
subscribing witness, that Elms was not to take possession until 
after the old man’s death; and loose observations of Elms, tes- 
tified to by two other witnesses, as declaratory of that purpose. 

The other objections made by the defendant Ledbetter far- 
nish no defence against the relief sought by the plaintiff. The 
answer distinctly admits, and if it did not, the proofs unequivo- 
cally establish, that after Elms had purchased the land in con- 
troversy from Ledbetter, he sold the same land to the plaintiff; 
that the plaintiff paid the price stipulated fur in his purchase 
from Elms; and that the defendant had full knowledge of all 
these facts before he entered into the contrivance with Elms to 
defeat the plaintiff’s purchase. In equity, the contract and 
payment of the purchase-money constituted the plaintiff com- 
plete owner of the estate, and as such he became entitled, and 
is yet entitled, to demand a conveyance of the legal title. The 
bond which the plaintiff took from Elms was but a security for 
procuring that title, and for procuring it at Elins’s cost. The 
suit bruught by Elis was a step taken in order to get the title 
for the plaintiff; and the arrangement made between 
Ledbetter and Elms was a gross fraud upon the rights of [501] 
the plaintiff. It is not pretended by the defendant, that 
this arrangement was made with the knowledge or privity of 
the plaintiff, or that it afterwards in any way received his sane- 
tion. If the defendant has any equity to be relieved from the 
payment of the notes which he passed to Elms under this ar- 
rangement, and these notes, or any of them, have come into 
the hands of the plaintiff, this equity must be asserted in an 
appropriate way, but furnishes no defence in this action. 

Elms bas answered the plaintiff’s bill—sets up no defence 
against it, but offers in excuse for his scandalous breach of 
honesty, the temptations of Ledbetter, and his sore distress. 
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The Court is therefore of opinion, that as against these de- 
fendants, the plaintiff is entitled to a decree for a conveyance 
of the legal title in the land mentioned in the bill, and to an 
account for the profits made, or which might have been made 
by either of them thereon, from the time when full payment 
was made to the defendant Ledbetter, and also to his costs. 

The plaintiff has not prayed us for any decree against the 
defendant Bradley; nor, as at present advised, do we think 
that a decree can be had against him. But as the cause has 
not been heard between the plaintiff and the defendant Bradley, 
that part of it, and all other matters, will be reserved until the 
coming in of the report, or until the Court shall be further 
moved thereon. 

Per Ovriam. Decree accordingly. 


NOTE.—See Bryan vs. Read, ante, 78; Oliver vs. Diz, ante, 163, and Falls vs. 
Carpenter, ante, 237, and the notes to those cases. A person to whom the owner 
of a mine had agreed by parol to convey it, cannot enforce a specific perform- 
ance against a vendee of the same mine who had by fraudulent representations 
obtained his conveyance subsequent to the parol agreement. Lea vs. McKenzie, 
3 Jones’ Eq 232. 

As to the admissibility of parol testimony to contradict or vary the terms of a 
written agreement, see Geddy vs. Stainback, ante, 475, and the note thereto. See, 
also, Parker vs. Vick, 2 Dev. & Bat. Eq. 195; Lyon vs. Crissman, Ibid, 268. 





[502) JACOB POWELL et Ux. et al. ». ABSALOM MYERS et al., Ex’rs 
of JOSEPH PICKETT. 


A judgment confessed by an administrator is prima facie fair, and in the ab- 
sence of all proof that it is otherwise, is to be allowed in settling the accounts 
of the administrator. 

Mere technical informality in the entry of a judgment, is not cause for reject- 
ing it, as a credit in an administrator’s account. 


This was a petition for an account of the administration of 
the estate of John Wright, filed by the plaintiffs against the de- 
fendants, the executors of Joseph Pickett, who was administra- 
tor with the will annexed of John Wright. There had been a 
reference of the accounts directed, and the commissioner had 
rejected certain judgments confessed by Pickett as administra- 
tor, because of some informality in them. If these judgments 
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were allowed as charges against the plaintiffs, then Pickett had 
paid out every thing which came to his hands. There was no 
allegation of fraud in the administrator, and no proof that the 
judgments were not for honest debts, or that they had not been 
paid; the only objection stated to their allowance being the 
technical informality above alluded to. The defendants ex- 
cepted to the report, because of the disallowance of the sum 
paid in satisfaction of these judgments. 

Ilis Honor Judge Sxrrix, at Anson, on the last Circuit, al- 
lowed the exception and dismissed the petition, and the plain- 
tiffs appealed. 


Winston, for the plaintiffs. 


Devereux, for the defendants. 


Gaston, Judge.—The subject matter of this controversy is an 
account between the plaintiffs, as legatees of John Wright de- 
ceased, and the defendants, executors of Joseph Pickett de- 
ceased, who was the administrator with the will annexed of the 
said John Wright, of the administration by the said Pickett, of 
the assets of his testator. An account was taken by the com- 
missioner, who reported a balance against the testator of the 
defendants. The balance so reported, arose entirely from 
the commissioner having rejected as a credit theamount [503] 
of four judgments rendered against the intestate by nd 
dicit on suits instituted against him by alleged creditors of his 
testator, and which judgments were paid off to the creditors. 
The defendants excepted to so much of the commissioner’s re- 
port, as rejected this credit. The Court sustained the excep- 
tion, and declared the defendants entitled to the credit claim- 
ed; and it therefore appearing that nothing was due to the 
plaintiffs, dismissed the petition. 

It appears to us, that there is no error in the decree below. 
The only grounds taken for disallowing these judgments are 
technical irregularities in the proceedings upon which they 
were founded. It is not objected that the debts were not bona 
Jide due; or that the administrator permitted judgments to be 
rendered for more than was due; or that he did not honestly 
pay off all that was recovered. Unless some such objections 
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were made and sustained, objections showing that, in conscience, 
the administrator was liable to his cestut que trusts for assets 
misapplied, they cannot have a decree against his representa- 
tives. The first duty of the administrator was to pay off the 
debts due from his testator; and all that he has honestly paid 
off must be allowed him by those whose ¢laim is posterior to 
that of the creditors. 

It was competent for the plaintiffs to impeach the judgments 
for fraud, and as they were rendered by confession, slighter ev- 
idence might be sufficient to show fraud, than if they had been 
rendered after contestation. But they must be presumed to be 
honest, until they are impeached; and objections for informali- 
ty merely are decisive indications that substantial objections 
could not have been successfully urged. 

The decree is affirmed with costs. 

Per Curiam. Decree below affirmed. 


NOTE.—Where an administrator suffers a debt, which is really due from the 
estate, to be recovered from him by a person not properly entitled to it, though 
while the judgment is unreversed, he will be protected from paying it out of the 
personal estate, yet it forms no ground for the claim of the administrator against 
the heirs, as for money disbursed by him for the benefit of the estate beyond the 
personal assets he had received. Newsom vs. Newsom, 3 Ired. Eq. 411, 





[504] WILLIE GAITHER v. PINCKNEY C. CALDWELL. 


A partner who claims the benefit in equity, of a debt due the partnership as 4 
set-off or satisfaction of his individual note, must make his co-partner a par- 
ty to his bill. 

A decree cannot be had upon the testimony of one witness, unsupported by cir- 
cumstances, against the plain and direct denial of the defendant in his an- 
swer, although the plaintiff swears to his bill upon obtaining an injunction. 


The plaintiff filed his bill in the Court of Equity for the 
County of Iredell, on the 29th Sept. 1827, against P. C. Cald- 
well, who alone was made defendant thereto; and therein 
charged, that he had executed a bond toa certain John A. 
Chaffin, for the sum of $600, due to the said John on the set- 
tlement of the accounts of a copartnership theretofore existing 
between them: that at the time of executing the bond, the 
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plaintiff was in co-partnership with one Newton Crawford, 
trading under the firm of Crawford and Gaither: that shortly 
afterwards Chaftin commenced deaiing with the firm, under an 
express agreement, that whatever debt he might contract there- 
with should be passed to the plaintiff’s credit on his bond: that 
by arrangements made between the plaintiff and his partner, 
Crawford, the plaintiff was authorized to apply the debt of 
Chaffin to the firm in this way: that afterwards, in the month 
of May 1827, a settlement was made between the plaintiff and 
Chaffin, in relation to his dealings with the firm, whereby the 
balance due from Chaffin thereon, was ascertained to amount 
to $125 703; and Chaffin executed his bond for that sum, pay- 
able to the firm, and renewed his promise to credit the plain- 
tiff’s bond to him for that amount: that about or before the 
time of this settlement, Chaffin assigned the said bond of the 
plaintiff to the defendant, with distinct notice, and an express 
agreement, that the same should be subject to a deduction of 
the amount due from Chaffin to Crawford and Gaither: that the 
defendant had induced the plaintiff, in May 1827, to accept 
service of a writ returnable to the next County Court of Ire- 
dell, upon an express promise that the canse “should stand” 
until the November term following: that regardless of his 
promise, the defendant had caused a judgment to be 

taken by default for the whole amount of the bond, and [505] 
was proceeding to collect the same by execution; and 

that Chaffin had become insolvent, and had left the State. The 
prayer of the bill was, that the defendant should be enjoined 
as to the said sum of $125 70%, and the interest thereon since 
the execution of Chaffin’s bond to Crawford and Gaither. 

The defendant filed his answer to the bill, and therein set 
forth, that in the spring of 1825, he sold out to the plaintiff and 
the said John A. Chaffin, his stock of goods in trade, at an ad- 
vance of 12} per centum on the cost: that a computation was 
made by the plaintiff, whereby the price of the goods appeared 
to be between $2100 and $2200: that it was agreed if any 
errors appeared in this computation, these should be thereafter 
rectified: that in the winter of 1826-7, and in payment of the 
debt thus contracted, Chaffin delivered to the defendant his 
own note, with Abram Jones surety thereto, for the sum of 

(Dev. & Bat. Eq., Vol. 1.—*82.] 
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$1500, and transferred two bonds of the plaintiff, one for $553, 
and the other for $600: that the only agreement entered into 
between Chaffin and the defendant at the time of the transfer, 
was, that if upon a final settlement of the valuation of the goods 
sold by the defendant, there should be found anything due 
from the defendant, the same should be credited on the bonds 
of the plaintiff so transferred; and if on the other hand, a ba- 
lance should be found due by the plaintiff, the same should be 
paid by the said Gaither: that an adjustment was afterwards 
made by certain persons, to whom the same was submitted, 
and thereupon a balance was found due to the defendant from 
the plaintiff, greatly exceeding $150, which the plaintiff ad- 
mitted to be correct. The defendant denied the promise alleged 
to have been made to the plaintiff, when the service of the de- 
fendant’s writ was acknowledged, but admitted that he promised 
not to force the collection of the money sooner than it could be 
compelled by the regular course of legal proceedings; 
{506] and set forth that the writ was returned to the May term 
of Iredell County Court: that judgment at said term was 
rendered by default: that although execution was issued from 
said term, returnable to the August term following, and was 
levied on the plaintiff’s property, the defendant forebore to en- 
force a sale thereon, and caused the execution to be returned; 
and that it was not until the execution issued from the August 
term, returnable to November, that the defendant endeavored 
to press the collection of the judgment, when he would have 
been enabled to do so had the defendant pleaded to the ac 
tion. The defendant denied that he ever had any notice, pte- 
vious to the transfer of the plaintiff’s bonds, of the alleged 
agreement between the plaintiff and the said John A. Chaffin, 
or of any other agreement whereby the bonds might be dimin- 
ished, or made liable to credits, other than the agreement be- 
fore stated in his answer, and insisted that the bond in ques- 
tion became due on the 4th May 1827, and was assigned to 
him before the day of payment, for a valuable and bona fide 
consideration. 
Upon the coming in of this answer, the injunction which was 
granted on the issuing of the bill was dissolved with costs; and 
on motion of the plaintiff, the bill was held over as an original 
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bill. Replication was made to the answer, the parties proceed- 
ed to their proofs, and the cause being set down for final hear- 
ing, was, by consent of the parties, transmitted to this Court to 







err, 
de be heard. 

ne The proofs on the part of the plaintiff consist of two deposi- 
ds tions. Abram R. Jones, the surety to the note of $1500, given 







by Chaffin to the defendant, testifies, that he was present about 
the 1st February 1827, when this note was delivered to the de- 
fendant; and that at the same time, two notes of the plaintiff, 
payable to Chaffin, and amounting to about the sum of $1150, 
were also delivered to the defendant; and that at the same time 
Chaffin stated that Crawford and Gaither had an account against 
him which he supposed to be between $50 and $100, and which 
was to be a credit on one of the notes. He further testifies, 
that Caldwell’s claim against Chaffin did not exceed 

$2300, and that his impression and understanding at the [507] 
time was, that the difference was to be credited on the 

note or notes Chaffin gave Caldwell, and that no credit because of 
that difference was ever given to the note whereon he was surety. 
Judge Pearson testifies, that in May 1827, when he was en- 
gaged in the practice of the law, he made a settlement, at the 
request of the plaintiff and John A. Chaffin, of their respective 
demands against each other: that the principal charge of the 
plaintiff was an account of Crawford and Gaither against Chaf- 
fin: that after allowing to Chaffin, as set-offs against this ac- 
count, all his claims against Gaither individually, there yet re- 
mained a balance against Chaffin of $125 70%: that Gaither 
said that Crawford had transferred to him, his, Crawford’s, in- 
terest in this account of the firm, but as he exhibited no evi- 
dence of the transfer, the deponent drew the note for this bal- 
ance, payable to Crawford and Gaither, which note Chaffin 
executed in his presence. This note is appended to the depo- 
sition, and bears date 19th May 1827. On the part of the de- 
fendant, the persons to whom, according to his answer, the 
computation made at the sale of the goods was referred for cor- 
rection, have been examined. Their testimony has been taken 
so vaguely, that it is difficult to infer any thing from it with 
certainty, except an error of addition in the inventory of the 
goods sold by defendant to Chaffin and the plaintiff, to the in- 
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jury of the defendant. They do not state whether Chaffin was 
before them, nor the time at which they revised the computa- 
tion. They refer to their corrections made at the foot of the 
inventory, which was returned to the defendant, and is not 
produced. John A. Chaffin has also been examined, and no- 
thing is to be collected from his testimony, but that a mistake 
against the defendant was made in the inventory of the goods 
sold by the defendant to Chaffin and Gaither, which he thinks 
was discovered and rectified, at the time he transferred the 
notes of the plaintiff to the defendant; he is not examined by 
either party, touching the alleged agreement to credit these 
notes, with the amount of his debt, to Crawford and Gaither; 

and in answer to a question from the defendant, whe- 
[508] ther he does not remember that the amount of all the 

notes delivered to the defendant, fell short of the sum 
truly due from Chaffin and Gaither, for the purchase of the 
goods; and whether he did not confess a judgment to the de- 
fendant, for the balance of about $190, answers, that his recol- 
lection is too indistinct to enable him to render a definite an- 
swer. 


No counsel appeared in this court. 


Gaston, Judge, after stating the pleadings and proofs as 
above set forth, proceeded: The frame of the plaintiff’s bill is 
so defective as not to warrant a decree in his favor, however 
clear his proofs might be. He claims to credit against the bond 
in the hands of the defendant, a debt due from Chaffin, not to 
himself, individually, but to himself and Crawford jointly,— 
and this because of arrangements made with Crawford, by 
which the plaintiff is individually to have the benefit of this 
co-partnership demand, and because he is, therefore, in equity, 
the assignee thereof. Now in all such cases the assignor must 
be a party, because his legal interest has not been transferred, 
and he would not otherwise be bound by the decree. It is not 
of course, however, to dismiss a bill on account of a defect of 
parties discovered at the hearing, but rather to let the cause 
stand over with liberty for the plaintiff to amend, by adding 
parties. But we ought not to delay the cause for this purpose; 
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because, upon the proofs, and independently of this objection, 
we cannot decree for the plaintiff. 

The charge of notice to the defendant of an agreement be- 
tween the plaintiff and Chaffin, that Chaffin’s debt to Crawford 
and Gaither should be applied as a payment on the bonds of 
the plaintiff assigned to the defendant, is most explicitly denied 
in the answer. The only proof to establish it comes from one 
witness. We can find no corroborative circumstances attach- 
ing more credit to the evidence of the witness, and overbalan- 
cing the credit due to the defendant’s positive denial. It is 
posstble, indeed, that the witness may have misunderstood the 
arrangement about which he has testified. It may 
have referred to a credit which might become due be- [509] 
cause of mistakes in the inventory and valuation of the 
goods sold, and not, as he supposed, to a credit for Chaffin’s 
debt to Crawford and Gaither. But the defendant could not 
be mistaken. If his answer be untrue, it is wilfully untrue; 
and we cannot declare it so upon the unsupported testimony of 
a single witness. The plaintiff, indeed, made affidavit to the 
truth of his bill, on his application for an injunction; but we 
are hearing the cause as though it had been instituted by ori- 
ginal bill, and we are not now at liberty to consider that affi- 
davit. Ifthe agreement of Chaffin, and notice of it to the de- 
fendant, at the time of assigninent, had been proved, there is 
no evidence against the defendant of the amount due from 
Chaffin to Crawford and Gaither. The settlement made be- 
tween the plaintiff and Chaffin after the assignment of the 
bonds, is, as to him, res inter alios acta. It binds the parties, 
and those claiming under them subsequently, but it binds no 
others. 

There is an entire defect of proof that the plaintiff is the sole 
equitable owner of the demand of Crawford and Gaither against 
Chaffin. The alleged fraud in getting a judgment at law by 
default, is denied; and there is no proof to sustain the charge. 
The Court, therefore, must declare, that the allegations in the 
plaintiff’s bill are not proved; and the same must be dismissed 


with costs. 
Per Curiam. Bill dismissed. 
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NOTE.—That the court of equity will not decree for the plaintiff on the un- 
corroborated testimony of a single witness, against the positive denial of the an- 
swer, see Speight vs. Speight, 2 Dev. & Bat. Eq. 280; Lewis vs. Owen, 1 Ired Eq. 
290; Averitt vs. Foy, 2 Ired. Eq. 224. 

As to the question of parties, see Polke vs. Gallant, 2 Dev. & Bat. Eq. 395; 
May vs. Smith, Busb. Eq. 196. 


[510] WILLIAM P. WAUGH et al. ». ANDERSON MITCHELL et al. 


Upon a bill to review a decree founded upon an award, the original is not, if er- 
roneous, to be reversed, but only to be corrected in those particulars in which 
it is wrong, and made to be what it originally ought to have been. 

An award which directs the share of a partner in specific partnership property 
to be applied in payment of his debts to his co-partners, is not inconsistent 
with a decree which directs it to be paid to the partner himself. And if it 
were, it is not erroneous; that partner being himself a plaintiff to a bill to 
review the decree, he cannot object to it for directing money to be paid to 

_ him; and what is binding upon him, is so upon his co-plaintiff. 

Upon a submission of all matters in dispute between co-partners, the surviving 
or settling partner cannot complain of the award because it directs him to 
pay an outstanding debt of the partnership. 

Where a co-partnership owned land, and upon the death of one of the firm, ano- 
ther covenants to stand in his place as to the survivors, he cannot object to an 
award and decree declaring a sale of that land, that the representatives of 
the deceased partner were not parties to the bill. 

An award under a rule of court, which finds facts and submits the law aris- 
ing from them to the judgment of the court, is final. 

When a partnership owns land, a difficulty in the title to it is no objection, 
upon a dissolution and settlement of the partnership, to ordering a sale of 
such title as the partnership has. 


This was a bill to review a decree made in a cause in which 
Mitchell and Mastin, as the administrators of Ambrose Parks, 
deceased, were plaintiffs, and William P. Waugh, John Finly, 
and Benjamin J. Parks, (the present complainants,) were de- 
fendants. . 

The original bill charged, that in 1822, (immediately after 
the death of one George Parks,) Ambrose Parke, of the first 
part, the defendants William P. Waugh and John Finly, ander 
the firm of Wangh & Finly, of the second part, and the said 
Waugh and the other defendant, Benjamin J. Parks, under the 
firm of Waugh & Parks, of the third part, entered into an 
agreement of co-partnership, to carry on the mercantile business 
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together, at Wilkesborough and at Ashe Court House; the lat- 
ter under the direction of the said Ambrose, and the former un- 
der the joint direction of said Waugh and Benjamin J. Parks: 
that the parties did so until February 1826, at which time the 
said Ambrose died, after large profits were made, having large 
stocks of merchandize on hand, and debts due to the firms, all 
which came to the hands of the original defendants, as surviv- 
ing partners. The bill sets forth the terms of co-partnersbip, 
and the interest of the respective partners, in the manner fol- 
lowing: that in July 1820, it had been agreed by and between 
the said Waugh and Finly, of one part, the said Ambrose, of 
the second part, and one George Parks, of the third part, that 
these four persons should be co-partners to carry on the trade 
of merchandize, in Wilkesborough and Ashe, aforesaid, upon 
a capital stock of $13,000; whereof Waugh and Finly were to 
advance the sum of $10,000, and each of the partners, Am 
brose and George, the sum of $1500; that Ambrose was to con- 
duct the business at Ashe by himself, and by clerks em- 

ployed and paid by him, under the firm of Ambrose [511] 
Parks & Co.: and that George was in like manner to 

conduct that at Wilkes by himself, and by clerks paid by him, 
under the firm of George Parks & Co.: that at the expiration 
or dissolution uf the business, the capital of the respective part- 
ners, with interest thereon, should in the first place be paid; 
and the surplus or profits should be divided, one-half to Waugh 
and Finly, and one-fourth to each of the other partners: that 
the partnership should continue for five years, notwithstanding 
the deaths of the said Waugh and the said Finly; but that upon 
the death of either of the Parks, the concern should be closed 
or continued, at the election of Waugh and Finly. The bill 
then charges, that the business began and proceeded according 
to the articles, until the Autumn of 1822, when George Parks 
died: that thereupon the business was nut continued for the 
benefit of the estate of George Parks, upon the fvoting of the 
articles; neither was it closed by a settlement with the repre- 
sentatives of the said George. But it was then agreed by all 
the partners, that Waugh and Benjamin J. Parks should re- 
present said George in the firm, by assuming to those benefi- 
cially entitled to his share, the responsibility therefor, and by 











EQUITY CASES. 
Waugh v. Mitchell. 








taking on themselves, as between them and the other partners, 
all the duties and rights of the said George, under the said ori- 
ginal agreement: that accordingly the business proceeded at 
Ashe, under the charge of said Ambrose, and at Wilkes, under 
that of Waugh and Benjamin J. Parks, for the whole term lim- 
ited in the articles, and afterwards, by mutual consent, until 
the death of Ambrose, in 1826, as aforesaid: that administra- 
tion of his effects was granted to the plaintiffs, Mitchell and 
Mastin; and they had repeatedly applied for an account, and 
to be paid the share of their intestate; but that the defendants, 
Waugh and Benjamin J. Parks, who were the active mana- 
gers, and represented George Parks under the new agreement, 
failed and refused to render such account, which the bill prayed 
for in the broadest terms; and that the partnership accounts 

and transactions might be finally settled, under the di- 
[512] rections of the Court. 

The answer of Waugh and Finly admitted substan- 
tially the several allegations of the bill, except that it was sta- 
ted that the first agreement of partnership was made between 
Waugh and Finly, of the one part, and George Parks, of the 
other, in which the former were to advance $5000, and the lat- 


ter $1500; and that it was reduced to writing, and contained - 


the stipulations touching the duties and rights of the parties 
thereto, as set forth in the bill respecting the store at Wilkes- 
borough: that afterwards a similar agreement was entered into 
with Ambrose Parks, as to a sture at Ashe, under his manage- 
ment: that it was not reduced to writing, but was to be gov- 
erned by the other; and that Ambrose Parks and George were 
to be partners in each house, so as to make both firms really 
one, though in different names. The answer thereupon insists, 
that upon the death of George Parks, Ambrose was bonnd to 
perforin his duties; and that as they were performed by Waugh 
and Benjamin J. Parks, those persons are entitled to an allow- 
ance from the plaintiffs therefor: that upon the death of Am- 
brose Parks, the defendant Waugh employed the plaintiff Mas- 
tin and other clerks to close the business; and that the plaintiff 
Mastin had the actual custody of the books, notes, and other 
effects of the concern: that the plaintiffs and the defendants 
came, on the Ist March 1828, to an agreement for a partial set- 
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tlement, in which the terms thereof were fixed, and then re- 
duced to writing; whereby the sum of $4000 was set apart to 
cover balances of debts for goods then outstanding, and securi- 
ties allotted to Wangh and Finly for their capital and interest, 
and to the plaintiffs for that of their intestate; and the residue 
of the effects were to be divided, one-half to Waugh and Finly, 
and the other half to Waugh and Benjamin J. Parks, and the 
administrators of Ambrose: and that said Waugh and Parks, 
and said administrators, should bear in equal shares the expen- 
ses for clerk-hire, from November 1824, until the business 
should be closed. The answer further states, that the settle- 
ment was not concluded, because the parties differed as 

to the persons who should bear the charges of clerk-hire [513] 
before November 1825; and also upon the charges brought 
forward by said Waugh for his expenses in purchasing goods for 
the Wilkesborough store, and giving his general superintendence 
to the business there, and closing both concerns upon the dis- 
solution; and it is insisted, that Waugh was entitled to such al- 
lowances, and was not liable for any part of the clerk-hire. The 
answer then stated, that the defendants were advised that there 
ought to be other parties. But they submit to a settlement and 
division, if it can be ordered with safety to them; insisting, 
however, upon the demands of Waugh, before mentioned. 

The defendant Benjamin J. Parks did not answer; and the 
bill was taken pro confesso as to him. 

The bill was filed in March 1829; and after several orders, 
the parties, at September Term 1533, referred it by rule of 
Court to James R. Dodge, Esq., to make his award upon the 
matters in controversy in the suit. 

The arbitrator made his award thereupon, and returned the 
same to March Term 1834, and therein found that Ambrose and 
George Parks did not stipulate for each other in the original 
agreement; but that each of them was to manage the store un- 
der his particular care at his own expense; and that Waugh and 
Benjamin J. Parks took the place, in this respect, of George, 
upon his death, and must therefore exclusively bear the clerk~ 
hire of that store; and between them, therefore, they had one- 
fourth of the profits; especially as they had in 1827 settled with 
the representatives of George Parks, and been allowed therein 
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by his representatives for the hire of the clerks in his time, as 
a charge against George’s share in the concerns. Further, that 
Benjamin J. Parks had left this State before the death of Am- 
brose, and that upon the latter event all the effects of both 
stores came to the hands of the defendant Waugh: that Wangh 
and Finly had received their capital and interest, and the plain- 
tiffs had received that of their intestate and interest: that pay- 
ment had been fully made to the representatives of George 
Parks, for all his capital, interest and profits, up to the time of 
his death, by the surviving partners in 1827: that Benjamin J. 

Parks was indebted to the concern more than his share 
[514] of the profits, and that he was insolvent. He charges to 

the plaintiffs, all the clerks’ hire at the store in Ashe, in 
conducting and closing it; and to Waugh and B. J. Parks, all 
that in Wilkes, from the beginning of the business by George 
Parks & Oo.; but he limits the period to eighteen months from 
the death of Ambrose, as a reasonable one, when Waugh ought 
to have closed the business, and therefore does not allow the 
payments made by him for clerks after that time. LHe refused 
to make any allowance to Waugh personally, for clusing the 
concerns, because Waugh was bound by contract to settle the 
concerns of the store in Wilkes, as George Parks would have 
done, and because those of the store in Ashe had been settled 
by clerks employed by Waugh, whose wages the arbitrator 
made the plaintiffs pay. The award then proceeded to find, 
that the debts which either of the stores had contracted, had all 
been paid, except the sum of $87 36, with interest from the 
23d day of March 1828, which was still owing to the plaintiff 
Mastin, in his own right. It finds the whole personal assets of 
the firms, including the accounts of the respective partners, to 
be $15,458 61, whereof the plaintiffs were entitled to one- 
fourth, or the sum of $3,864 654. That B. J. Parks’s account 
exceeded his share by the sum of $403, of which one-fourth, or 
$134 333 was to be borne by the plaintiffs, and being deducted 
from their share, left to their credit the sum of $3,730 32: but 
the account of Ambrose Parks, and the debts of clerk-hire to 
be paid by him, amounted to $3,073 10, which left a balance 
really due to the plaintiffs, of $657 23, with interest from the 
Ast of March 1828. The arbitrator then states the accounts of 
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each of the other partners with the companies, and finds 

the balance due to Mr. Waugh and to Mr. Finly; and [515] 
awards that Waugh, in whose hands are all the funds, 

shall pay to Finly, the sum of $577 57, with interest, and to 
the plaintiff the said sum of $657 23 and interest, as before 
mentioned; and likewise shall pay into the office the sum of 
$87 36, and interest, to satisfy the debt of Mastin: that B. J. 
Parks shall pay to Waugh, Finly and the plaintiffs, each the 
sum of $134 334. The arbitrator then finds, that the defend- 
ant Waugh has securities for debts due from insolvent debtors 
to the firms, to the amount of $4,963 19, which he divides be- 
tween the parties by schedules, and awards that the division 
shall be final, and that each party may use the names of the 
others to collect his share, but at his own expense, and without 
any claim for contribution in case the debts shall prove abso- 
lutely bad. He then proceeds to find, that George Parks & 
Oo. had purchased four tracts of land in Wilkes with the part- 
nership funds, and in the course of their joint dealing: that the 
value of them had been accounted for, with George Parks’s re- 
presentatives, by the surviving partners, and that the land now 
formed part of the effects of the firms he was then settling, in 
addition to the effects before mentioned, and must be sold, be- 
fore a final settlement could be made: that the arbitrator doubt- 
ed his authority to award such sale; but if under the facts found 
by him, he had such power (which he refers to the Court,) he 
did then award that those four tracts (which he described) and 
any other lands belonging to the said firms, should be sold un- 
der the direction of the Court, and the money arising therefrom 
be divided between the parties, that is to say, one-eighth to B. 
J. Parks, two-eighths to the plaintiff, two-eighths to Finly, and 
the remaining three-eighths to Waugh: that the share thereof 


_ which might belong to B. J. Parks should be applicable, first, 


to that part of the costs of the suit which he was awarded to 
pay; and secondly, to the payment, pro raza, of the sums 
awarded to be paid by him to the other parties respec- [516] 
tively; but the same should be considered as a collateral 
security only for those suins; and that the said parties might 
proceed otherwise to collect the said moneys from said B. J. 
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Parks. The award concludes by directing B. J. Parks to pay 
his own costs, and Waugh to pay the residue of the costs. 

To the award the defendant Waugh alone objected. He 
moved to set it aside on several exceptions. First, that the 
arbitrator rejected legal evidence of payments made by him 
on account of the concerns. Secondly, that he erred in award- 
ing upon matters not submitted tohim. TZAirdly, that he erred 
in not awarding on all the matters submitted. Fourthly, that 
the award is not final, as it leaves the parties exposed to fur- 
ther litigation as regards the subject-matter submitted. There 
were other exceptions, but they related exclusively to the con- 
duct of the arbitrator, in deciding certain questions of fact, up- 
on cértain evidence given, and were not supported by any afli- 
davits, or evidence in this cause. 

Upon the hearing, upon the pleadings and award and excep- 
tions, the Court denied the motion of the defendant Waugh, 
and proceeded to decree according to the award; that the de- 
fendant Waugh should pay into the master’s office, the sum of 
$87 36, with interest thereon, for the use of the plaintiff Mas- 
tin, in discharge of the debt owing to him by the said A. Parks 
& Co.; that he should pay the parties, Finly and the plaintiffs, 
as administrators, the sums due to them which the decree spe 
cified as in the award: that the debts reported as being insol- 
vent, should, as directed in the award, belong to the several 
parties, who should be at liberty to collect them, if they could, 
at their own expense and use, and for their several use. That 
B. J. Parks should pay to each of the other parties, the sum of 
$134 33, and that executions might issue therefor; but as the 
said Benjamin J. was found to be insolvent, it was declared 
that the said sums, and the costs decreed against him, should 
be a charge against his one-eighth part of the proceeds of the 
land mentioned in the award and directed therein and in the 

decree to be sold, unless the said B. J. Parks should 
[517] otherwise pay the same. The Court further decreed, 

that the four tracts of land mentioned in the award and 
particularly described, should be sold by the clerk and master; 
and that the money arising therefrom should be divided as fol- 
lows, to-wit: one-eighth to Benjamin J. Parks; two-eighths to 
the plaintiff; two-eighths to Finly; and the remaining three 
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eighths to Waugh; all which is in full satisfaction of the respec- 
tive claims of the said parties litigant against each other. The 
decree then ordered B. J. Parks to pay his own costs; and the 
defendant Waugh to pay the other costs. 

To review the fureguing decree, the defendants in that suit, 
William P. Waugh, John Finly, and Benjamin J. Parks, have 
now jointly brought their bill, alleging the following errors: 
ist. That the decree does not pursue the award. 2d. That the 
award and decree was erroneous, in ordering the sum of $87 36, 
with interest, to be paid to the plaintiff Mastin, as he was a 
party only as administrator of Ambrose Parks, and the said 
sum is recovered by him in his individual capacity. 3d. That 
in ordering the payment of said sum, and in ordering the sale 
of the land, the arbitrator exceeded his authority, as those mat- 
ters were not in issue or controversy in the suit, and so were 
not submitted. 4th. That the Court ought not to have decreed 
the sale of the land, because the heirs of Ambrose Parks and 
George Parks were not before the Court: and that the Court 
ought not to have made any decree in the cause, because nei- 
ther the award nor decree could be final, inasmuch as neither 
the heirs nor personal representatives of George Parks were 
parties, and they may yet call for an account from these par- 
ties, and draw them into litigation again for the same matters. 
5th. That the Court improperly overruled the exceptions, with- 
out declaring any reason therefor; and made the decree with- 
out declaring any facts as the grounds therefor. To this bill the 
defendants put in a demurrer, which was removed to this Court 


for argument. 
Devereusx, for the defendants. [518] 
Caldwell, and Badger, for the plaintiffs. 


Rorrin, Chief Justice, after stating the pleadings and pro- 
ceedings in the former suit as above, proceeded:—The plaintiffs 
are of course confined to the errors pointed out in the bill, and 
unless some of them go to the whole ground of the decree, it is 
not to be absolutely annulled, but reversed as far as it is erro- 
neous, and corrected by making it what it ought to have been. 
Supposing the award, therefore, to stand, any departure from 
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it in the decree would simply call for its modification so as to 
make it conformable to the award, in the particulars in which 
they do not agree, provided such correction be asked by a per- 
son prejudiced by the decree as pronounced. The only differ- 
ence brought to our notice, between the decree and the award 
on which the decree professes to be founded, is, that the latter 
directs the share of B. J. Parks, of the proceeds of the land, 
after payment of his costs, to be applied to the satisfaction of 
his debts to the other parties, and the former, it is said, orders 
it to be paid to Parks himself. There are several answers to 
that position. In the first place, Parks is one of the plaintiffs 
in the bill of review; then surely he cannot complain of the 
direction in the decree, that he should receive that money: and 
supposing that the other plaintiffs by themselves might, yet as 
they have thought proper to connect themselves with him, they 
must abide his fate. But, secondly, the Court apprehends that 
the supposed discrepancy does not exist. The award and de- 
cree are substantially the same, as far as they could be, upon 
this subject. The arbitrator awarded that the land should be 
sold, and appropriated the proceeds, first, by declaring the 
shares of the respective parties in it, and secondly, by subjeet- 
ing the share of Parks to the satisfaction of his awarded debt 
to the others, unless otherwise paid. The arbitrator could not 
himself sell the land and divide the proceeds. He could award 
that the parties should sell, or that the sale should be made 
under the directions of the Court; and the latter was the better 

method, as the award was made under a rule of Court, 
[519} in a cause then pending, in which all necessary orders 

might be made to render the award directly effectual. 
The Court ordered the sale to be made by its officer, and ex- 
pressly declares the same charges on the proceeds that appear 
in the award. 

It does not direct the money to be paid to Parks, but only 
declares his share. In such a case the sale is not made until 
confirmed by the Court. Consequently, the money could not 
be paid by the master until a further order, but it was his daty 
to bring the sum into Court, and it would there bz subject to 
the applications directed in the award and decree. 

We likewise think the objections to the award apon the score 
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of the sum of $87 36, to be paid to Mastin, and of the sale of 
the lands which had heen purchased by George Parks & Co., 
untenable. It isan error to say that those were points not 
within the submission, and involved subjects and interests 
which the arbitrator or Court could not bind. 

The submission included all matters in controversy in that 
suit. The suit was for the settlement of partnerships between 
the parties: the bill covers the whole partnership dealing and 
effects. The object and effect of every such bill, is to bring all 
the effects, of whatever consisting, into Court for division; and 
to inquire into all demands against the firm, and cause them to 
be settled. For only the net balance belongs to the parties, 
and it cannot be told what the assets will be until they have 
been turned into money, and all claims of third persons cleared 
off. This is particularly beneficial to the partner who bas the 
effects in hand; for if they were taken from him, he would be 
left liable to pay a creditor of the company out of his own 
pocket. In this case, the original defendants were the surviving 
partners, and therefore alone liable at law to the creditor. If 
the creditor had been a third person, altogether unconnected 
with the cause, the Court would probably have directed the 
payment by interlocutory order, before making the final de- 
cree, becatse nothing short of actual payment would bind the 
creditor, or secure the partners. But there was no impro- 
priety in making the decree for payment in this case, as 
the creditor was in one capacity a party to the suit, and [520] 
did not object to it. The funds were not taken from him; 
and it was for the protection of Waugh and Finly, that the 
debts should be satisfied out of the funds in the hands of 
Waugh, before a distribution. It is not a decree of recovery 
simply, but it is a step taken to reduce the assets to their true 
amount. 

So, also, with respect to the Jand. If it belonged to the com- 
pany, a sale was necessary. There could be no final adjust- 
ment without it. It might have been directed to precede a 
division, so as to bring the proceeds into account in making 
the division. But the award, as drawn, is not the less final; 
for all the other assets are ascertained and divided, and these 
directed to be ascertained in an infallible mode, namely, by 
sale, and then divided in the same proportions. 
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But it is said, that these lands did not belong to the firm, 
but had been purchased by George Parks & Co. in the lifetime 
of George Parks; and therefore that the arbitrator could not 
determine the rights of George Parks’s heirs, nor the decree 
bind them. It is admitted, that nothing done in this suit can 
affect George Parks’s representatives. But the question be- 
tween these parties is wholly unconnected with that subject. 
Whatever interest the firm or company had in the land, asa 
firm or company, might properly be ordered to be sold; al- 
though that might not be an absolute or exclusive interest, 
either at law, or in equity. Between these parties, indeed, the 
land was to be deemed the property of the new company, 
formed after the death of George, into which B. J. Parks was 
admitted. He and Waugh undertook, with the others, that 
they would represent George in every respect. To the other 
members the property was to be made good as if Waugh and 
B. J. Parks had been partners from the beginning, and George 
had never been a partner. They contracted to satisfy George 
Parks, and to put him out of the concern, as respected the 
other members. If, therefore, George Parks’s heirs could claim 
this land, or a part of it, and could bring these parties into liti- 
gation, it would be solely because the present plaintiffs have 

not fulfilled their agreement with the present defendants. 
[521] The original bill was not to settle the firm of George 

Parks & Co., as such, but to settle that of which B. J. 
Parks was a meinber; and the firm of George Parks & Co. is 
only mentioned by way of reference, to show the terms upon 
which the new partnership was formed, and of what a part of 
its effects consisted. If these lands belonged to George Parks 
& Co., Waugh and B. J. Parks stipulated that they would 
make them assets of the new company, and they ought not to 
raise an objection that they are not so. The arbitrator properly 
treated them as assets of the partnership he was adjusting, and 
directed asale. The award was final between these parties, 
although some of them might be responsible to others on 
another contract, in respect of an interest in the land. The 
award would not have been final if it had not directed a sale, 
or some disposition of this land; because, unquestionably, this 
company had some interest in it; and when the award directed 
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the sale of the Jand, it means the sale of the interest of the firm 
therein. It may be prudent and advantageous, with a view to 
the settlement of a partnership, to sell an uncertain and dis- 
puted claim in the state it is in, and not wait to have the title 
cleared; and there could have been no settlement in this case 
without it. 

But it is again said, that the award was not final, because it 
did not positively direct the sale. It finds the facts conclusive- 
ly, and does expressly direct the sale, if in law it be compe- 
tent for an arbitrator to do so. That is the common mode in 
which a question of Jaw is raised upon an award, upon a refer- 
ence to counsel, upon the recommendation of the Court. It is 
simply saying such and such are the facts upon which arise a 
point which I mean to decide according to the rule of law; if 
the law be one way on it, I award in that way; but if the law 
be otherwise, I award the other way. This leaves the only 
question in dispute—that of the law on a precise point—to the 
most competent tribunal, the Court. 

But it is further contended, that if the arbitrator was au- 
thorized to award that the interest of the new firm should be 
sold, the Court ought to have confined the decree to 
such interest, and not directed a sale of the land, as if it [522] 
had belonged wholly to these parties, since they could 
not make a good title, and might be answerable to George 
Parks, or to the purchaser, if they entered into general cove- 
nants. The answer is, that Waugh and B. J. Parks cannot, 
against their contract, make this objection, were it in itself 
valid. But it does not seem to the Court to have much diffi- 
culty in itself. It is assumed in the objection, that the land 
belonged to the partnership of George Parks & Co., and was 
acquired in the course of their dealings, for the purposes of 


_ partnership. Upon the death of George Parks, then, we sup- 


pose that at law it vested in the survivors, to be disposed of 
and accounted for by them to the representatives of the de- 
ceased partner, as money, according to the act of 1784 A 
good title could in that case have been made by these parties 
to the purchaser. But whether it could or not, that was a 
question for the purchaser, upon 4 motion for confirmation of 
the sale, and for the parties when the covenants to be comtain- 
[Dev. & Bat. Eq., Vol. 1.—*33.]) 
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ed in their conveyances came to be settled. The difficulty in 
making a title might prevent the best sale from being effected, 
but it furnishes no reason why such a sale as could be made, of 
such interest as this firm had in the land, should not be made. 
It might aid the discretion of the Court, in fixing the time of 
the sale, if either of the parties could show that the title could 
be made clearer within a reasonable period, and that it would 
make a real difference in the price. Nothing of that sort oc 
curred here. It was not suggested that any loss would actually 
arise from an immediate sale. On the contrary, it was found 
by the arbitrator, that these very plaintiffs had, in a settlement 
with George Parks’s personal and real representatives, treated 
this land as part of the personal effects of the firm of which he 
was a member, and accounted for and paid his share, so as to 
vest in them the equitable as well as the legal title. Time, 
therefore, could not have improved the price, nor the title. 
The objection, indeed, is not addressed to the merits, as arising 
from a probable injury or loss by the estate, but it is to the 
power of the arbitrator and the Court, for the want of parties. 

The arbitrator does not pretend to bind George Parks’s 
[523] representatives. It was his business to find in what the 

assets of this partnership consisted; and he states that 
this land is a constituent part, and why it is. This is the same 
as if he had found a tract of Jand to belong to the firm which 
A. B. conveyed to it. It isa mode of describing the subject, 
and also of showing how their claim was acquired. It does 


not profess to bind A. B., as if he were a party to the submis®, 


sion. This award does not profess to bind the representatives 
of George Parks; but it finds that they are bound by their own 
acts, and the law arising on them; and that by those means the 
land in question became exclusively vested in the parties to 
this suit. It being thus found and undisputed, the Court might 
very properly not only order an immediate sale, but a sale 
upon which the parties, Waugh and B. J. Parks, should be 
compelled to covenant against the claim of all persons under 
George Parks; it is not perceived how any of the present plain- 
tiffs could be injured thereby. 

This Court is therefore of opinion, that it was competent for 
the arbitrator to direct the sale of the lands in the award as 








( 








Pans 


= 


— Oo a oe oe oe 


we bal 





JUNE TERM, 1837. 
Baird v. Baird’s Heirs. 








part of the assets of the co-partnership in the pleadings men- 
tioned: that the award would indeed have been defective if it 
had not provided for some disposition of them; and that in the 
case found by the award, they belonged at law to Messrs. 
Wangh and Finly, but in equity, to this partnership, as such. 

It is most proper, that the pleadings and proofs upon which 
a decree is founded, should be shortly recited in it. But it is 
not the practice in this State to do so, except by a general 
reference to them. In this case, the award is confirmed; and 
the decree is given upon the bill, answer, former order and 
award. We must understand a decree which professes to be 
made upon an award, to imply thereby that the matters decreed 
are thus decreed, because in the award they are thus awarded. 
Upon the whole, the Court does not decree the decree errone- 
ous, in any of the matters alleged; and therefore the bill of re- 
view must be dismissed with costs; and the decree in the origi- 
nal cause stand affirmed. 

Perr Ovriam. Bill dismissed. 


NOTE.—As to lands purchased with partnership effects, see the next case of 
Baird vs. Baird. 

The act of 1784, referred to in this case, is to be found in the proviso to the 
24 section of the 43d chapter of the Revised Code. 





BEDEN BAIRD v. ZEBULON BAIRD’S Heirs et al. [524] 


= tenant in common may purchase the interest of his co-tenant, under an ex- 

' geution in favor of a third person, or of himself, against the other, for the 
sole debt of the latter, or under an execution in favor of a stranger against 
both for their joint debt. And such purchase, if fairly made, will be good in 
equity, as well as at law. 

An actual ouster, or disseisin in fact, is not necessary to make the possession of 
one tenant in common adverse; and although the silent sole perception of the 
profits will not constitute an adverse possession, yet if continued without 
claim for a long time, every presumption necessary to support it will arise. 
But where one, who has in fact but an undivided share, is exclusively in pos- 
session, under a conveyance for the whole, notoriously claiming to hold in 

_ severalty, the possession can no longer be regarded as common; more espe- 
cially, if the possession be taken under color of a conveyance for a share of 
one of the co-tenants, though the conveyance may be ineffectual. 

Lands purchased with partnership funds are not held by the own tenants 
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in common, but as joint tenants, as co-partners; and a bill for the partition of 
such lands, upon the ground of their being held in common, or joint tenancy 
simply, cannot be sustained, as there can be no division of partnership pro- 
perty, until all the accounts of the partnership have been taken, and the clear 
interest of each partner ascertained. 

One partner cannot demand an account in respect of particular items, and a di- 
vision of particular parts of the property; but the account must necessarily 
embrace every thing. 

Where the right to call for an account of a partnership is lost by lapse of time, 
and there are lands belonging to the partners, they may be taken as a clear 
surplus remaining, and equally divisible between the partners as joint ten- 
ants, provided it appear that the parties were equally interested; and provided 
further, that the lands continued to be treated by the parties as joint pro- 


perty. 


The bill was filed in September 1827, and stated that “the 
plaintiff and Zebulon Baird were brothers, and having mutual 
confidence and regard for each other’s interest, became and 
were united in the joint and equal portions of sundry tracts of 
land in Buncombe County, and acquired titles in their joint 
names for the same, by means of their joint funds: that Zebu- 
lon was the active manager of said joint lands, and made sales 
of sundry parts thereof, to certain persons mentioned in the 
bill, to the value of $1470; and that he received the same, and 
converted it to his separate use; one-half of which was justly 
the plaintiff’s and to be accounted for:” “that Zebulon and the 

plaintiff owned some cattle in partnership, which they 
[525] sold to Paxton & Stevely, from whom Zebulon received 

the price, $551, and appropriated the plaintiff’s half to 
his own use:” “that while those sums of money were in the 
hands of Zebulon and unaccounted for, Zebulon became indebt- 
ed to one Andrew Baird, in the sum of $400, on which he was 
sued and judgment taken: that the plaintiff became his surety 
for said debt, under the act to suspend executions: that after- 
wards an execution issued against Zebulon and the plaintiff 
thereupon, and said Zebulon directed the sheriff to sell three 
tracts of land, in which Zebulon and the plaintiff had each a 
moiety; and at the sale they were purchased by Z. Candler and 
conveyed by the sheriff to him: that in making the purchase 
Candler was the agent of Zebulon, who paid the money to the 
sheriff immediately, and took a conveyance from Candler to 
himself without any other consideration.” Therefore, the bill 
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charged, “that the said sale to Candler, and through him to the 
said Zebulon, was, so far as respects the plaintiff’s moiety of 
the land, unjust, iniquitous and fraudulent, the said debt being 
originally one contracted by Zebulon alone, and the plaintiffs 
having become liable only by being surety as aforesaid.” 

“That said Zebulon, in his lifetime, held the said lands as 
the joint estate of himself and the plaintiff; but pretended that 
the plaintiff was greatly indebted to him; and said that he would 
convey to the plaintiff when he should settle and pay him up: 
whereas the plaintiff, as he believes, was not indebted to the 
said Zebulon in any sum; but upon a fair account of all the 
partnership moneys received as aforesaid, and on other accounts 
not now known or remembered, the said Zebulon would be 
found largely indebted to the plaintiff.” 

It then charged that Zebulon Baird died in March 1824, in- 
testate, leaving several children his heirs at law, who claim to 
hold the Jand in severalty as their own estate, in exclusion of 
the plaintiff; and have brought actions of trespass against the 
plaintiff’s servants for cutting wood on the land by his direc- 
tion; and that he also left a widow; and that David L. 

Swain administered on his personal estate; all of which [526] 
persons are made defendants. The prayer was “that the 
defendants should answer all the allegations and charges of the 
bill, and set forth their titles aforesaid, in such manner that the 
Court may see and examine the same; and that they account 
for such money as their intestate received in which the plain- 
tiff was a partner; and be decreed to pay the same, and to give 
up said deeds to be cancelled; or that they convey to the plain- 
tiff, as may seem just and equitable; and do whatever else is 
right in the premises.” 

The defendants put in answers, in which they stated, that in 








- respect to many of the matters involved in the controversy, they 


had no personal knowledge, as they had occurred before they 
were born. It was admitted that a mercantile co-partnership 
once existed between the three brothers, Andrew, Zebulon and 
Beden Baird, from which after some years Andrew retired; and 
then the other two carried on the business jointly: that when 
Andrew retired the firm was indebted to him, and after making 
him various payments a balance was found due to him of $400 
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on the 26th April 1799, for which a bond was given which was 
exhibited, and appeared to have been signed and sealed by 
Zebulon alone, for “self and Beden Baird,” and that on this 
bond the judgment was had which the plaintiff stayed under 
the suspension law, and under which the sale by the sheriff 
took place which was mentioned in the bill. The answer ad- 
mitted that Zebulon and Beden Baird purchased lands with 
- their joint funds, and took conveyances to them jointly; but de- 
pied that such purchases were independent transactions, dis- 
tinct from the general mercantile co-partnership; but stated that 
they were made in the course of the mercantile business, for 
the purpose of promoting the same, and the price paid out of 
the funds of the firm. The answers further stated, that the 
firm ceased to do business about the year 1800 or 1801, but 
that no settlement was made between the partners,as far as the 
defendants knew or believed: that each of the brothers about 
that time married and settled on farms or land which had been 
jointly purchased, which they had occupied and claimed in 

severalty ever since; but it was admitted that those tracts 
[527] of land afterwards sold by the sheriff were not divided, 

but remained the joint property of the two; the defend- 
ants alleged that when the business ceased, the firm was in- 
debted to Zebulon Baird in the sum of £341 12s. 1d., accord- 
ing to a statement drawn up by Zebulon and found in his books 
after his death; to which were entered as credits the price re 
ceived for such parts of the lands as had been sold before the 
purchase at sheriff’s sale; leaving a balance of £287 12s. 1d: 
that the plaintiff was also indebted to Zebulon in other sums 
amounting to $793 57, according to the accounts of the latter: 
that Zebulon frequently applied to the plaintiff for a settlement 
of both accounts and to close their transactions, but that the 
plaintiff refused or declined coming to a settlement: that in con- 
sequence thereof, Zebulon determined that he would not dis- 
charge the debt due on the judgment recovered on the old debt 
of the partnership to Andrew Baird, but suffer the joint lands 
of the partners to be sold for it: that he was driven to this by 
the refusal of the plaintiff to pay it or any part of it, or to come 
to a settlement; because there was no other alternative but that, 
or the payment by Zebulon himself, who was already in ad- 
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vance both for the firm and to the plaintiff as aforesaid; and 
that under those circumstances he suffered the land to be sold, 
and requested Candler to become the purchaser, who did so, 
and made payment with money furnished by Zebulon, exclu- 
sively out of his own resources, and took a deed from the she- 
riff on the 7th of October 1815, and conveyed to Zebulon on 
the 20th day of the same month. 

The answers of the widow and heirs then insisted, that Zebu- 
lon, immediately thereafter, entered into the whole of the land 
thus conveyed, claiming the whole in severalty as his own, and 
denying any right in the plaintiff; cleared parts of each tract 
and built houses, and made other improvements thereon; and 
sold parcels to sundry persons; and that he, and those claim- 
ing under him, held the exclusive possession adversely, 
during his lifetime, and ever since, being more than [528] 
seven years; and thereupon they relied on the act of 
1715, for quieting old titles to land, and for limitations of ac- 
tions, and prayed the benefit thereof. The answers admitted 
the sales of land stated in the bill; but insisted that most of 
them were made after Zebulon’s purchase and exclusive owner- 
ship: and that of those made before, the price was either entered 
in the partnership books, or one moiety received by the plaintiff. 

The. defendants denied that they had any information of a 
sale of cattle to Paxton and Stevely, or of the receipt of any 
money thereon by Zebulon. They thought it probable that the 
firm did sell cattle, and that the sum of £76 9s. was received by 
him therefor: because in the account of Z. and B. Baird, with 
Zebulon Baird, left by the latter, and already mentioned, he 
had credited the firm with that sum, as received in “a county 
claim from John Paxton.” 

The defendants all stated, that the plaintiff and Zebulon re- 


_gided near each other throughout the whole period, from the 


formation of their original co-partnership up to the death of the 
latter; and that the plaintiff never set up any claim to the land 
after Zebulon’s purchase, nor to the price of such parte as he 
sold; nor to any balance due from Zebulon to him on the part- 
nership dealings, or on their private account; and therenpon 
the heirs insisted, that the plaintiff was barred by his laches 
and lapse of time; especially, as since Zebulon’s death no per 
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son had the competent information to make a proper settle- 

ment; and the administrator insisted on the statute of limita- 

tions, and also on the lapse of time. The answer of the admin- 

istrator admitted, that a short time before the death of Zebulcn 

he advised with him as a friend, upon his title to the land in 

question, and after showing him the deeds, and stating bis title 

as herein set forth, and being informed by the administrator 

(who was a gentleman of the bar,) that in his opinion the title 

was good, Zebulon said, “if it was in his power to obtain a fair 

settlement, he would greatly prefer it, because he did not be- 

lieve the land would make him whole;” and he then showed 

him a statement in writing (which the administrator an- 

[529] nexed to his answer,) purporting to have been made in 

1819, with a view to ascertain what sum the plaintiff’s 

half of the land would stand him in, provided a settlement ever 
took place. In it the plaintiff’s half of the judgment debt to 
A. Baird, with interest up to 1819, was stated at $735; his pri- 
vate debt on book account $793 57, and interest thereon $786; 
amounting in the whole to $2,296 57. To which was append: 
ed a statement of the account of Z. and B. Baird, with Zebulon, 
showing the balance as before mentioned due Zebulon of £287 
12s. 1d., as of November 1809, without interest. The answer 
of the administrator also stated, that he had advertised for cre: 
ditors to bring forward their demands, according to the statute; 
and that he had fully administered, by paying debts, and de- 
livering the surplus to the next of kin, and taking refunding 
bonds; and prayed the benefit of the act of 1789. To the 
answers the plaintiff put in replications. The evidence estab 
lished clearly, in the opinion of the Court, the mercantile 
partnership alleged in the answer, and that in the prosecution 
of it, various tracts of land were entered or purchased for the 
partnership, and conveyances taken in the joint names of 
Zebulon Baird and Beden Baird, among which were the lands 
sold by the sheriff, and now in dispute. That the firm had no 
transactions of business after 1801 or 1802, but was never 
formally dissolved; and there was no evidence of a settlement 
between the partners, but, on the contrary, that Zebulon fre- 
quently expressed himself desirous of coming to a settlement, 
and claimed balances due to him up to the time of the sheriff’s 
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sale; and that the plaintiff declined it, but insisted that Zebulon 
had joint fands in his hands, sufficient to discharge the debt of 
the firm to Andrew Baird; and for that reason forbid the 
sheriff’s sale, at which he was present. There was also clear 
proof of the actual and exclusive possession of al! the lands in 
dispute, by Zebulon, and those claiming under him, from 
the year 1817 to the filing of the bill in 1827, claiming [530) 
to hold the same in severalty, and during the whole time 
under the title derived from the sheriff’s sale, and adversely to 
the plaintiff and all other persons; and that during that period, 
the plaintiff set up no title, nor exercised any acts of owner- 
ship, except those mentioned in the decree of his Honor, here- 
inafter set forth; and also that the plaintiff had resided in the 
same neighborhood with his brother, was not on good terms 
with him, and was in easy circumstances from 1802 until the 
death of Zebulon, and has since continued to reside at the 
same place. One witness stated that the firm sold cattle to 
Paxton and Stevely, and that Zebulon, in 1803, had their note 
for the price, and took for it Buncombe county claims; but he 
was unable to state the amount. In other respects the evidence 
went only to the other facts declared in his Honor’s decree, and 
therefore need not be stated further than to say, that the par- 
ties exhibited and gave in evidence a patent from the State to 
Zebulon and Beden Baird, for 400 acres of land, dated the 6th 
of December 1799, and founded upon an entry made the 19th 
of March 1794, and the sheriff’s deed to Candler, and the deed 
from Candler to Zebulon Baird, of the dates mentioned in the 
answers; by the two latter of which, two tracts of land were 
conveyed, of which one was part of the tract covered by the 
said patent. 

At the opening of the cause on the hearing at Buncombe on 


- the last Spring Circuit, before his Honor Judge Pxarson, the 


counsel for the defendants stated, that from the nature of the 
issues between the parties, it was proper that they should be 
tried by a jury, and made that motion accordingly. But the 
Court thinking the intervention of a jury unnecessary, as no 
doubt was entertained upon the facts, refused the motion; and 
desired the counsel to confine their attention to the single ques- 
tion of law, “whether a tenant in common could, under any 
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circumstances, acquire the title of his co-tenant by execution 
sale?” The counsel for the defendants then proposed to ex- 
amine the facts, with a view to insisting on the title of Zebulon 
Baird, as being well constituted by the deed made to 
{531] him by Candler, and the possession under it. But the 
Court declined hearing any argument, except on the 
above point of law, in the case. 

Thereupon the Court proceeded to declare, that Zebulon 
Baird and Beden Baird were jointly indebted to Andrew 
Baird, in the sum of $400; for which Zebulon executed his 
own bond, Beden refusing to join in the same, and alleging as 
the reason, that Zebulon was in possession of funds with which 
he ought to pay the debt to said Andrew: that Andrew Baird 
assigned said debt to one Murphy, who recovered judgment 
thereon against said Zebulon for £241 3s., and costs; which was 
stayed by Beden Baird and another person becoming sureties 
for the suspension of the execution under the provisions of an 
act of Assembly then in force: that execution issued thereon 
against those three persons for £260 86. 7d., and costs, and 
came to the hands of the sheriff of Buncombe county; and that 
he, at the instance and request of Zebulon Baird, and againet 
the will of Beden Baird, sold the land mentioned in the plead- 
ings, under the said execution, on the 27th of March 1815; and 
the same was bought by Zebulon Baird, through his agent. Z 
Candler, at a sum sufficient to pay said debt; and the money 
was paid by said Zebulon, who afterwards procured the sheriff's 
deed to be made to said Candler on the 7th day of October 
1815, whe conveyed to said Zebulon on the 25th day of October 
1815; and that at the time of the sale, Zebulon and Beden 
Baird had, each, personal property sufficient to satisfy the exe 
cution, and that fact was known, as well by the sheriff, as by 
said Zebulon: that whether said Zebulon had funds, with which 
the said debt ought to have been paid by him, as alleged in 
the bill; or whether the said Beden was then in arrears to Zebu- 
lon, as alleged in the answers, was not proved; and, therefore, 
the Court declared, that said Zebulon did not have such funds 
in his hands. 

The Court further declared, that after the execution of said 
deeds, the said lands remained unoccupied until the year 
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1817; and that then the said Zebulon made a lease to [532] 
one John Palmer, who occupied a portion of each of the 

several tracts, by cultivating the same, and paid the rents to 
said Zebulon, until the expiration of his lease; and, thereupon, 
another tenant occupied under Zebulon, in the same way, and 
paying him the rent; and, therefore, the Court declared that 
the land was occupied by Zebulon, by means of tenants, from 
1817, inclusive, to his death in 1824, and afterwards by the de- 
fendants, his heirs, up to the filing of the bill, during which 
time they received the rents. And the Court declared further, 
that during all the said time the said Beden made no call upon 
said Zebulon for any portion of the rents, and exercised no 
acts of ownership over the land, except that in 1820 he did for- 
bid one Peter Stradley from cutting timber upon it; and that in 
the year 1826, he, the said Beden, cut wood on the land, for 
which he was sued in an action of trespass, by the said heirs. 
The Court further declared, that between the years 1817 and 
1824, the said Zebulon sold and conveyed several parcels of 
said land, and received the price, as his own: and thereupon, 
his Honor declared his opinion, that there had not been an 
actual ouster of said Beden out of said Jands by said Zebulon; 
and also, that the defence relied on in the answers, arising from 
the conveyances to Candler, and from him to said Zebulon, and 
the possession under them, was not valid, because that posses- 
sion was not, in law, adverse; and, therefore, that the said 
sheriff’s sale, and the deeds under it, (if they have any effect 
at all,) do, at most, only operate to transfer the right of said 
Beden, as a tenant in common, to said Zebulon, in trust, to se- 
eure the said Beden’s part of the said debt, for which the said 
land was sold; and that, with and subject to this encumbrance, 
the said Beden is entitled to have, hold, and enjoy the said 


_ land, mentioned in the pleadings, as a tenant in common with 


the heirs at law of said Zebulon. And, thereupon, it was de- 
creed, that the plaintiff have, hold and enjoy, the land men- 
tioned in the pleadings, as a tenant in common with the said 
defendants, the heirs at law of the said Zebulon; and that they, 
the said heirs at law, are liable to account with and pay over 
to the plaintiff, the one-half of the rents, issues, and profits, re- 
ceived by the said Zebulon or by themselves; and also one-half 
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[533} of all sums received by their said ancestor, for the sales 
made by him; and that the plaintiff execute deeds of re- 
lease to the several purchasers from the said Zebulon; and that 
partition of the said lands be made between the said tenants in 
common, whereby the plaintiff shall have one-half of the said 
lands in severalty: and that the plaintiff recover his costs from 
the said heirs at Jaw, who are defendants: and that it be re 
ferred to the master to take the accounts, and report how the 
balance stands, charging the said heirs at law as aforesaid, and 
crediting them with such part of said debt to A. Baird, as the 
plaintiff ought to have paid, and interest thereon; and with the 
value of the timber cut by the plaintiff; and with the value of 
such permanent improvements as were made upon the land be- 
fore the filing of the bill; and to state separately the value of 
such improvements as had been made since the filing of the bill. 
The Court further declared, that the defendant David L. 
Swain, the administrator, had fully administered all the assets 
of his intestate; and also that the plaintiff’s bill, as to him, was 
barred by the statute of limitations, and length of time: where- 
fore, and because the plaintiff prayed no decree against him, 
the hill was dismissed as against said Swain; but without costs. 
From this decree the other defendants were allowed to ap- 
peal to this Court. 


Burton, and Devereua, for the plaintiff. 
Badger, for the defendants. 


Rurriy, Chief Justice, having stated the case as above, pro- 
ceeded as follows: The pleadings do not appear to be so framed 
as to raise the questions which were considered in the Court 
below to be involved, and on which his Honor declared his 
opinion. Yet as this Court does not concur in the principles 
declared in the decree, and especially in their application to 
this case, it would be improper to dispose of the cause without 
some notice of them. 

The case is treated in the decree as a partition cause merely, 

by one tenant in common against another; in which the 
[534] defendants set up a whole seisin, first, by virtue of a 
conveyance of the title of the plaintiff by a sheriff's sale 
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and deed; and secondly, by virtue of a continued adverse pos- 
session of more than seven years, under the color of a convey- 
ance from Candler to their ancestor. The answer admits that 
Candler purchased at the sheriff’s sale, as the agent of Zebulon 
Baird, who was then co-tenant with the plaintiff, and took the 
conveyance as his trustee. His Honor was of opinion, that one 
tenant in common could not purchase the share of his co-ten- 
ant at execution sale under any circumstances; and therefore, 
that. this purchase in the name of the trustee was a nullity, and 
did not extinguish the tenancy in common at law, and certain- 
ly not in equity. It followed from that position, that partition 
ought to be decreed, as if no such sale and conveyance had 
been made. We do not concur in those premises, nor in the 
conclusion. The Court is not aware of any decision that a ten- 
ant in common cannot, nor of any reason why he may not, pur- 
chase the interest of his fellow. Their estates are legal and 
several; the only union between them being that of possession.’ 
They do not hold in trust for each other. The rule is only, that 
the possession of one eo nomine is the possession of the other, 
and that such a possession will therefore never bar his compan- 
ion. But the relation between them is not such as to forbid 
one from purchasing from the other, upon the principle on 
which a Court of Equity regards with jealousy the dealings be- 
tween persons who stand toward each other in a fiduciary capa- 
city. These estates are so completely severed, that, at common 
law, that of the one could not be passed to the other by release, 
but required a feoffment and livery of seisin. Why, then, 
should not one purchase the several estate of the other upon 
execution? There is nothing in the policy of the law against 
it. There might be a disadvantage to the debtor by judgment, 
if the law excluded his companion from bidding, as he would 


. probably give more than any other person. There may, in- 


deed, be dealings between the parties themselves, upon which 
an accountability had arisen—as upon the receipt of too 

much of the profits by one, or outlays in common im- [535] 
provements, or the like, which would render it wrong, 

as an undue advantage in one, to bring the share of the other 
to sale; upon which the Court might hold the sheriff’s deed to 
be only a security for the true balance that might be found up- 
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on a general account. But there is no principle of law which 
is violated by such a purchase; nor any principle of equity, 
either, in the case declared, and upon the evidence, properly 
declared, in the decree; that is to say, that the defendant’s an- 
cestor had no funds of the plaintiff in his hands, applicable to 
the debt, of which the plaintiff owed one-half; and that the pur- 
chase was made with the party’s own money. If a third per 
son have a judgment and execution against one of two tenants 
in common, his interest may unquestionably be sold; and the 
sale is valid against him, both in law and equity. His share 
is the subject of execution. And we cannot imagine a reason, 
why his companion may not fairly, in such a case, be a bidder. 
So, if one tenant in common have a judgment against another, 
he may sell the share of the debtor. If he may not, while others 
may, it will amount to the loss of his debt; for the judgment of 
the companion is not a specific incumbrance, or an equitable 
lien, which would follow the land in the hands of a purchaser 
under another execution, as a claim for outlays in improve 
ments might. This case is somewhat different from either of 
those supposed, inasmuch as the execution was against both the 
tenants in common for a joint debt. But we cannot conceive 
that it calls for a different principle. Although the debt was 
joint, so that each was bound for the whole, yet as between the 
parties, half the debt was the separate debt of each, regarding 
them merely as tenants in common. Suppose a judgment 
against heirs for the debt of the ancestor, can it be argued, that 
one heir, in order to save his own estate, is bound to pay the 
whole debt, and then wait to sue his co-heir for contribution, 
and to have partition also made before he could have satisfac 
tion? We think he could pay his own proportion of the debt; 
and then that the proportion of the other heir might be raised 
by the sale of his share eo nomine; at which the heir who had 
paid his part might be a bidder. If so, his purchase of 

[536] the whole undivided land must also be good; for, in ef- 
fect, it is the same as paying his part of the debt first, 

and then buying his companion’s share for his default. It is a 
very common case, that one brother buys at sheriff’s sale the 
undivided estate of another brother in descended lands, either 
for the debt of the ancestor, or that of the brother himself, con- 
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tracted after the father’s death; and we believe the legality of 
such a purchase has never been questioned. It is a legal, sev- 
eral interest, and as such, subject to execution; and the policy 
of the law is to invite bidders, and exclude none but those 
whose duty it is, in a legal sense, to make the thing exposed to 
sale bring the best price. They are excluded, because the in- 
terest of a purchaser is to get the thing at the least price; and 
is therefore directly opposed to this duty. But it is not the 
duty of one heir, or of one tenant in common, as such, to pay 
the debts of another heir or tenant in common; nor to aid in 
the sale of his estate, by getting the best price for it; nor to re- 
frain from buying it, to his own disadvantage—more than it is 
the duty of any other person, wholly unconnected with them. 
Saunders v. Gatlin, ante, vol. 1, p. 86. For the only connexion 
consists in the possession; and the estates are entirely disjoined. 
The Court therefore does not accede to the proposition laid 
down, as a general one; and is of opinion, that one tenant in 
common may, fairly, buy his companion’s share at execution 
sale. The particular case now before us is precisely parallel to 
that of the two heirs. Supposing the transaction a fair one, 
then, the sale and conveyance were effectual to pass the plain- 
tiff’s title. No unfairness is imputed to it in the decree; and 
we find no evidence of it in the pleadings or depositions. The 
debt was originally equally due from both the parties, legally 
and equitably. The brother now deceased gave a security for 
it, which, from its form, bound him only; but if he had paid it, 
the plaintiff would have been his debtor for one-half. Indeed, 
the debt of the plaintiff was not merged in the others’ bond; but 
being joint and several, the original creditor might still have 
sued him alone for the whole debt at law. When he made 
himself legally liable for the judgment, he did nothing 

‘more than he ought to have done, equitably; and might, [537] 
by another mode, have been forced to do in a Oourt of 

law. Then, the evidence is clear, that he refused to pay any 
part of the debt, upon the false allegation, that the debt was 
owing wholly by Zebulon Baird; and he even repeats that in 
his bill as the main, and, as we think, sole ingredient, of his 
claim to relief; and, indeed, it is one which could not have been 
resisted, if it had been in fact true. Why was it said to be the 
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debt of Zebulon alone? We find no reason given for it in the 
bill, except that Zebulon was indebted to Andrew Baird, and 
gave him his bond. The case is then stated as the ordinary 
transaction between single persons who are debtor and credi- 
tor to each other. With that representation of it, the bill adds, 
that the plaintiff became the surety of that debtor; and alleges, 
that he “became liable only as surety.” But upon the answers 
and depositions it is found, that the plaintiff’s allegation out of 
doors was altogether different; and that, admitting the debt to 
have been originally contracted by him and his brother as 
partners, he contended, that the brother ought to pay it, be- 
cause he had partnership effects sufficient. In that sense only, 
according to the proofs, did the plaintiff denominate the debt 
as Zebulon’s alone. But in that point the plaintiff has not 
offered any proof tending to sustain his position. Indeed, 
upon these pleadings, as will be mentioned more particularly 
hereafter, he could offer no such proof. Every thing that ap- 
pears on that point, however, indicates that the truth of the 
case is on the other side. If, then, the plaintiff in reality 
owed this debt jointly with his brother, and positively refused 
to pay any part of it, the creditor might have sold the plain- 
tiff’s share of the land, if his co-defendant had paid his propor- 
tion of the debt; or the sheriff might justly, at the request of 


Zebulon, have raised the plaintiff’s part of the debt out of his» 


estate; and in either case, upon the principles we have men- 
tioned, Zebulon Baird might have purcbased. Such was vir 
tually this transaction. Consequently, the tenancy in common 
was extinguished, as the plaintiff’s estate passed by the sale 
and sheriff’s deed. 
Such being the effect of the sale, it becomes unneces- 
[538] sary to consider the character of the subsequent posses- 
sion. The Court, however, does not entertain the opinion, 
that an actual ouster, or disseisin in fact, is necessary to be 
shown, in order to make the possession of one tenant in com- 
mon adverse to another. It is true that possession, merely, or 
the silent sole perception of the profits, will not constitute ad- 
verse possession. But even that, continued without claim, for 
a long time, will raise every presumption necessary for its 
sanction. Zhomas v. Garvan, 4 Dev. Rep. 223. And we 
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think that where one, who has in fact but an undivided share, 
is exclusively in possession, under conveyances for the whole, 
aad notoriously claiming the whole in severalty, the possession 
can no longer be regarded as the common possession, but must 
bé deemed adverse. Burton v. Murphey, N.C. Term Rep. 
259; Clapp v. Brougham, 9 Cowen, 530. More especially must 
this be true, if the possession should be taken under color of a 
conveyance for the share of one of the co-tenants, as such, though 
the conveyance might turn out to be ineffectual. Here the 
entry in 1817, by Zebulon, was under the deed for the land 
sold as his own, and as the plaintiff’s. That possession could 
not be the common possession; for he claimed the plaintiff’s 
share against him, and sold parts as sole owner; consequently, 
the possession must be adverse. If the sale were irregular, or 
the execution defective, yet the deed was a good color of title; 
under which the possession for seven years ripened into an inde- 
feasible title by the destruction of the plaintiff’s right of entry. 
In truth, however, these parties were not mere tenants in 
common. .The answers state, and the evidence proves, that 
they were general mercantile partners, and that these lands 
were part of the partnership effects. Tate, the principal wit- 
ness of the plaintiff, says, that both the parties so informed him 
repeatedly. They were, therefore, joint tenants, as copartners. 
That fact thus put in issue by the answers and replication, ought 
to have been declared in the decree. If it had been declared, 
it must have put an end to the supposed tenancy in common, 
and the right supposed to be asserted, to partition of these par- 
ticular lands, as being held in common, or in joint tenancy 
simply. There can be no division of partnership pro- 
perty until all the accounts of the partnership have been [539] 
taken and the clear interest of each partner ascertained. 
Partners do not necessarily hold equally. They hold accord- 


ing to the sums they are respectively entitled to receive from 


the common stock. The usual decree is to sell every thing and 

turn all into money for a division. But if the partners are 

made equal out of other effects, and then lands remain, they 

may, no doubt, be specifically divided. That however cannot 

be known, until the partnership accounts have been settled be- 

tween the parties, or taken under the order of the Court. The 
(Dev. & Bat. Eq., Vol. 1:—*84.] 
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bill in this case does not allege a settlement; nor as much as 
allude to the partnership itself, but seems purposely to evade 
it. The accounts of the partnership, therefore, could not be 
taken under it. If they were taken, and Zebulon found to be 
a creditor of the firm as alleged by him, the lands would un- 
doubtedly be liable for the general balance due to him, and 
not merely for half the sum advanced by him on the sheriff’s 
sale. Consequently it was indispensable to take the accounts, 
to do justice between the parties. As that could not be done 
upon these pleadings, it was a complete answer to the bill, 
when it appeared that the land in question and the debt for 
the cattle were items merely, in the assets of the mercantile 
concern. A partner cannot demand an account in respect of 
particular items, and a division of particular parts of the pro- 
perty: but the account must necessarily embrace every thing, 
for the reasons just mentioned. It may be said that after such 
a length of time, a bill for an account of the partnership would 
be barred, and a settlement or satisfaction presumed; and, 
therefore, that these lands may be taken as a clear surplus re- 
maining and divisible equally between the parties, as joint ten- 
ants simply. That may be admitted; for we think it correct, 
provided it appear, that the partners were equally interested; 
and provided further, that the lands continued to be treated by 
the parties as joint property, in which each was equally con- 
cerned. But that is not our case. The ancestor of the defend- 
ants and the plaintiff, each denied an equal interest in the other. 
The plaintiff alleged that his brother had other funds of the 

firm in his hands, which rendered him a debtor to the 
[540] plaintiff; while Zebulon insisted that both the firm and 

the plaintiff were indebted to him, and for each balance 
looked to these lands as a security. It may be true, that Zeb- 
ulon could not enforce his claim by a bill for an account at so 
late a day as 1827, when this bill was filed. But if the plain- 
tiff would lie by until his co-partner could not have the accounts 
between them taken, by reason of the staleness of the demand, 
sure'y it must, for the same reason, be too late for the plaintiff 
to claim a division of the specific lands, in character of joint 
tenant simply, and without taking the accounts, and avoid these 
conveyances by which, while they stand, the joint tenancy is 
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extinguished, and the land become vested in severalty in the 
other party. From the time the parties ceased to treat this 
land as common property, it could no longer be looked on ina 
Court as mere real estate belonging to them equally, for the 
purpose of partition, in the light now spoken of. It may be, 
indeed, that the plaintiff, after such unreasonable laches, and 
upon a suit brought after the death of his partner, who alone 
could adjust the accounts with an accuracy at all satisfactory, 
ought not to have a decree upon any other principle than al- 
lowing the accounts as stated and left by his deceased partner. 
But whether that be so or not, the delay will not in the case 
which has happened, exempt him from the necessity of the ac- 
count and authorize partition without taking it. For this land 
was not regarded by either party as common property; but it 
was claimed, possessed and disposed of as the sole property of 
one of them, for such a length of time, and under such circum- 
stances, as in a case of a tenancy in common would be evidence 
of an ouster, and make a title under the statute of limitations; 
and perhaps also, for like reasons, would terminate the trust 
between the parties as partners; and in this Court, in analogy 
to the rule at Jaw, put the statute of limitations in motion on 
behalf of the possessor. At all events the plaintiff cannot rely 
on his own laches, to excuse him from the account of the part- 
nership, and authorize him to call for a division of these 
estates as remaining specifically of the assets of the part- [541] 
nership. 

Bat in reality the pleadings present neither of the questions 
that have been discussed; and no relief can be granted but 
upon the facts alleged in the bill, and such as is consistent with 
those allegations, and the prayer founded on them. This bill 
is as meagre in its allegations as can well be imagined, and as 


. limited in the prayer as possible. It sets forth no general 


partnership, and of course asks for no account of it. “The 
partnership moneys” mentioned in it are necessarily confined 
to the sums of $551, and $1,470, previously spoken of, as the 
prices of a lot of cattle sold by the two, and of parts of the land 
jointly owned, which were sold by Zebulon. Those transactions 
are set forth as merely isolated transactions of limited joint 
dealings, and in no way connected with a general partnership, 





EQUITY CASES. 





Baird v. Baird’s Heirs. 





The draftsman of the bill did not mean that his client should 
submit toa general account in order to get a moiety of the 
lands; but the intention was to get it without the account. The 
partnership was therefore purposely kept out of sight. Upon 
those transactions, as stated, the plaintiff had no claim upon 
the heirs of Zebulon, but only against the personal estate into 
which the money had gone; and from the payment of it, as 
money had and received, the administrator was properly held 
to be protected by the statute of limitations. It is not seen 
why that matter was put into the bill, which was to pray the 
relief sought in respect of the land, but as a pretence under 
which evidence might be given to establish that the debt to 
Andrew Baird ought to have been paid by Zebulon, although 
it was originally against both. But it cannot have the effect 
of admitting proof with that view, since the charges of the bill 
on that point are precise, that the debt was never that of the 
plaintiff, except as surety only for Zebulon. 

Then the case stated with respect to the land is nothing 
more than that those parties purchased lands jointly, and held 
them jointly; and that Zebulon became indebted, and the plain- 

tiff became his surety; and that, upon a joint judgment 
[542] against them therefor, Zebulon procured the land of the 

plaintiff to be sold, and indirectly purchased it himself. 
The bill further alleges, indeed, that Zebulon set up, as a very 
insufficient pretence for such manifest bad faith and wrong, 
that the plaintiff was indebted to him; which pretence, the bill 
states, was altogether unfounded, for, “upon an account of all 
the partnership moneys received as aforesaid,” the balance was 
the other way. This shows what partnership was in the mind 
of the pleader; “as aforesaid,” referring particularly to the two 
sums before-mentioned as the prices of cattle and land sold. 
As for the other words in this part of the bill, respecting 
moneys received “on other accounts, not now known or re- 
membered;” they must be admitted to be too vague for any 
purpose. The charge respecting those moneys, so far as it is 
connected.with relief in respect of the title of the land, is in- 
troduced merely to repel the pretence of Zebulon of the plain- 
tiff’s indebtedness to him on other accounts. It is true that, 
for the reasons before given, neither party has proved, or could 
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prove in this cause, on which side the indebtedness was, since 
it arose on general partnership dealings which cannot here be 
inquired into. It may be taken, however, either way, and it 
will not affect the rights of the parties in respect of the land 
upon the questions made here. For whatever sum the plaintiff 
might have owed to Zebulon, it would bea plain and gross 
fraud in the latter to sell, or procure to be sold, the plaintiff’s 
land for a debt of Zebulon, for which the other was bound 
merely as surety, and to become the purchaser himself. Such 
a case could not receive the least countenance in a Court of — 
justice; but the plaintiff would be entitled to relief against such 
abuse of his confidence, and of the process of the law, without 
any regard to the land being before held in severalty by him, 
or jointly by Zebulon and himself. The slightest inspection of 
the bill shows, that such is the gravamen, and solely the grava- 
men of the plaintiff’s case, as stated in it. It is true, there are 
general words, of the sale of the plaintiff’s moiety being “un- 
just, iniquitous, and fraudulent.” But epithets of that sort are 
unmeaning and impertinent in pleading, unless they be 

used in reference to facts stated, which render, and [543] 
whereby it may appear, that the act complained of is 

legally fraudulent. In other words, the facts constituting the 
fraud must be alleged before proof of them can be received, or 
the Court act on the general allegation. Here the only facts 
stated are those mentioned; namely, that the principal debtor 
contrived to have the land of the surety sold under the execu- 
tion, and purchased it himself. That turns out to be untrue; 
for the debt was originally a joint one, and there is nothing ap- 
pearing, or can appear in this suit, to show that the joint 
property of the debtors ought not to have been sold to satisfy 
it; or that the several property of the plaintiff ought not to 
have paid one-half of it. That being established, the plaintiff's 
case, as made in his bill, was answered, and the bill should 
have been dismissed. Here may be noticed that part of the 
decree, which declares that each of the parties had personal 
property sufficient to satisfy the execution, as was known to 
the sheriff and Zebulon Baird. That would be material evi- 
dence of one species of fraud. But it would be one entirely 
different from that brought forward by the plaintiff, and is not 
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suggested in the bill. The Court could not, therefore, act on 
it. The fraud here complained of, consists of one man’s selling 
the property of another, for a debt which the former alone 
owed, and his buying it and holding it from his surety. That 
the view of the bill here taken is correct, is confirmed by a re- 
currence to the relief prayed in respect of the land. It is not 
for a sale as partnership property, nor for a division as of lands 
held jointly or in common. Partition was not in the contem- 
plation of the writer, for the bill does not even describe or 
identify the lands. He conceived that the joint estate was ex- 
tinguished by the sale and deeds; and his object, so far from 
being a partition, was to restore the original character of the es- 
tate, as it was before the sale; and that was his sole object. 
The prayer is for a discovery of the titles set up by the defend- 
ants for the Jands which the sheriff had sold, that the Court 
may see whether they correspond with those stated by the bill; 

and if so, that the defendants may be decreed “to give 
[544] up the sheriff’s and Candler’s deeds to be cancelled, or 

may convey to the plaintiff.” Here is not a glance of 
thought towards a partition. The sole relief sought is, that the 
deeds may be declared void, as being fraudulent, upon the 
single ground mentioned in the charging part of the bill; and 
that, thereupon, they may be put out of the plaintiff’s way, 
either by cancellation or a reconveyance; the effect of which 
would be to let him, unless >therwise barred, get into posses- 
sion again, or to consider the possession held by the other as a 
common possession. It seems to the Court, therefore, that all 
that was done in the Court below was out of the case; and that 
the proper decree in respect of the land would have been, to 
declare that the debt on which it was sold was not the several 
debt of Zebulon Baird, but the joint debt of him and the plain- 
tiff; and therefore, that the plaintiff had not proved the fraud 
alleged by him, and upon which he claimed to have the deeds 
declared void; and thereupon to have dismissed the bill with 
costs. The money received for land sold by Zebulon since the 
purchase at sheriff’s sale, stands on the same ground with the 
land itself; and, therefore the bill ought to be dismissed as to 
that also. The other moneys, that is to say, those received for 
land previously sold, and for the cattle, have already been dis- 
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posed of, upon the ground that they are general partnership 
assets, or that the administrator was alone liable for them, and 
is protected by the statute of limitations. As the decree pro- 
nounced was not final, and the cause remains in the Court of 
Equity, this Court cannot reveree it, and pronounce such de- 
cree here as ought to have been made; but this opinion must be 
certified to the Court of Buncombe, that the former decree may 
be there reversed, and one entered in conformity to the direc- 
tions now given. The plaintiff must also pay the costs in this 
Court. 
Perr Curiam. Direct accordingly. 


NOTE.—As to lands purchased with the funds of a partnership, see the pre- 

ding case of Waugh vs. Mitchell. 

As to the effect of the sole and exclusive possession of one tenant in common, 
it was held in Black vs. Lindsay, Busb. Rep. 468, that though such possession of 
one tenant in common was in law the possession of all, yet if he had sole posses- 
sion for twenty years, without any acknowledgment on his part, of title in his 
oo-tenants, and without any demand or claim on their part to rent, profits or 
possession, they being under no disability, the law will raise the presumption 
that such possession was rightful for himself, and will protect it. See, also, 
Halford,vs. Tetherow, 2 Jones’ Rep. 393. 

The principle stated arguendo in the case, that a principal debtor could not 
sell, or procure to be sold under execution, the property of his surety, and ac- 
quire a title to himself by a purchase, was expressly decided in Perry vs. Yar- 
brough, 3 Jones’ Eq. =i 





The ATTORNEY GENERAL v. The President and Directors of the [545] 
STATE BANK. 


Where a bank charter reserved to the State the privilege of subscribing for 
shares, upon a part of which it was to be at liberty to defer payment upon 
allowing the bank to retain interest, at the rate of four per cent. therefor, 
out of the dividends of profits of all the stock held by the State, until ‘‘such 
time or times as it might be convenient for the State to pay for the same;” 
and the legislature, by a subsequent act, authorized the bank to make a par- 
tial dividend of its capital, before the expiration of its charter, it was held, 
that the legislature was the sole judge of the conveniency of the time when 
the payment should be made; that though courts of justice may ascertain 
whether an individual, under the pretence of convenience, is influenced by ca- 
price or dishonesty, yet they could not judge of the public convenience, which 
involved the consideration of numerous questions of policy, upon which none 
can pass but the legislature; and that therefore the State might defer the pay- 
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ment for its unpaid stock, until the expiration of the charter. Jt was further 
held, that a partial dividend of capital would not authorize the bank to retain 
the whole amount for the unpaid stoek of the State, even viewing the State 
as an ordinary debtor to the corporation; because the debt was not due, until 
the State should deem it convenient to pay it; but that in truth, the debt of 
the State was not to be regarded as a debt of the corporation, independent of 
its stack in the corporation, and either originally contracted upon an engage- 
ment distinct from its contribution to the capital stock, or accepted in lieu of 
such contribution; that so far as profits were concerned, it was the stock of 
the State in the bank; but in a division of capital, it must be considered as a 
part of the capital of the bank in the hands of the State; and that such divi- 
sion of capital would operate upon this debt for unpaid stock a total or par- 
tial extinction, according as a total or partial division was made. 

Where the capital stock of a bank has been impaired, a division of its funds 
amongst the stockholders, although called a division of profits, is in fact a 
dividend of capital; and if the State has engaged, upon unpaid stock, to allow 
the bank to retain interest out of the dividends of profits upon all its stock, 
such interest cannot be taken by the bank, while the dividends are really 
dividends of capital, and not of profits. 

If an individual promise to pay money, or to do any other act, when it may be con- 
venient to him, it may de, that the courts would, from necessity, ut res magie 
valeat guam pereat, construe convenience to mean ability, or a reasonable time 
But where an engagement to do an act, from the terms of the contract, fixes a 
time within which it must be performed, but allows a latitude for its perform- 
ance within that period, according to the convenience of the party who is to 
do the act, it would seem, that the individual himself must be the sole judge 
of what his own convenience prescribes. 

Upon a dissolution of a co-partnership, a settlement of its accounts becomes 
indispensable, and must include all debts due to the company, whether from 
its members or others, and all debts due from the company, either to the part- 
ners or strangers. But upon a partial division of capital, such a settlement 
is not indispensable. Whether, upon an agreement for such a division, any 
one of the partners can be required to take his own debt im payment of his 
part of the capital, depends upon the fact whether the debt be then demand- 
able. If it be, this may be insisted on; but if it be not, the agreed division 
of capital does not per se change the character of the debt. 


This was an information filed in the Court of Equity for 
Wake county, by the Attorney General on behalf of the State, 
against the President and Directors of the State Bank of North 
Carolina, for the purpose of effecting a settlement of certain 
matters of account between the State and the bank. All the 
facts necessary to a proper understanding of the case will be 
found stated in the opinion of the Court as delivered by his 

Honor Judge Gaston. 


[546] The Attorney General, and W. H. Haywood, for the 
information. 
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~bank was created by an act of Assembly passed in the year 
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Gaston, Judge.—The pleadings upon this information pre- 
sent two questions, on which the judgment of the Court is re- 
quired, for the purpose of effecting a settlement of certain mat- 
ters of account between the State and the bank. To understand 
these questions, it is necessary to examine briefly the provisions 
of the several acts of Assembly bearing upon the matters in 
controversy, and the proceedings on the part of the officers of 
the bank which are complained of in the information. The 











1810, entitled “an act to redeem the paper currency now in 
circulation, and to establish a bank, by the name and title of 
The State Bank of North Carolina.” It was thereby enacted, 
that a bank should be established with a capital of $1,600,000: 
that it should be lawful for the treasurer of the State to canse 
to be subscribed, for and in behalf of the State, the sum of 
$250,000; which sum should be reserved for the use of the 
State, to be paid for in stock of the United States, and “the 
residue in gold or silver, at such time or times as it might be 
convenient for the State to pay the same:” that books should 
be opened to receive the subscriptions of individuals for shares 
of $100 a share, in the capital stock of the bank; which shares 
were to be paid for, one-fourth to the commissioners, at the 
time of subscription; one-fourth within sixty days after the 
bank should go into operation; one-fourth within one hundred 
and twenty days; and one-fourth within twelve months, to the 
directors of the bank; and that the subscribers to the bank, 
their successors and assigns, should be a corporation, and so 
continue, until the Ist of January 1830. The subscription in 
behalf of the State was made accordingly by the public trea- 
surer; and the stock of the United States belonging to the State 
was transferred to the corporation in part payment. In 1811 
another act was passed, modifying in several respects the pro- 
visions of the original charter. This act is entitled, “an 

act in addition to the act entitled ‘an act to redeem the [547} 
paper currency now in circulation, and to establish a 

bank, by the name and title of The State Bank of North Caro- 
lina,’ passed in the year 1810.” It contains this provision— 
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“the president and directors of the bank shall not be bound to 
pay to the State full dividends upon the whole sum of $250,000 
of the stock of the said bank reserved by the above-recited act, 
to the use of the State, and upon which, by the said act, the 
State is entitled to full dividends; but it is hereby declared law- 
ful for the said president and directors, out of the full dividends 
to be declared on the said sum of $250,000 held by the State in 
their stock, to retain at the end of each year, for the general 
benefit of the stockholders, including the State, a sum equal 
to four per centum upon such part of the said stock as shall 
not have been actually paid for by the State, on the day when 
the dividend is declared out of which the retainer is to be 
made.” By this amendatory act, which was accepted by the 
stockholders, as a modification of their charter, the term of the 
corporation was extended to the ist of January 1835. Pay- 
ments were afterwards made by the State on account of the 
stock so reserved for its use, and subscribed for by the trea- 
surer, but not in full therefor; and the bank received every 
year from the State, by retainer out of the dividends of profits 
declared upon this stock, an interest of four per cent. on the 
balance remaining unpaid. In the session of 1829 an act was 
passed, entitled “an act to enable the State Bank to wind up 
gradually, and to fix a uniform rate of collection.” This.act, 
under certaia limitations and restrictions, continued the corpo 
rate powers of the institution until the 1st of January 1838; 
prohibited the making of new loans, except in renewal or sub- 
stitution for a subsisting debt, after the 31st of December 1834: 
prohibited the making of accommodation loans, after the 1st of 
September 1830, on more indulgent terms than the payment of 
three equal instalments every ninety days; prohibited the 
issuing of notes under five dollars, after the 31st of December 

1832; and the issuing of any notes after the 31st of De- 
[548] cember 1834; required of the president and directors so 

to regulate the collection of debts already due, as to per- 
mit them to be paid by instalments of a twentieth every ninety 
days; authorized the president and directors to receive shares 
of stock in the bank in payment of debts at a reasonable value, 
to be fixed on by the stockholders, and to be approved of by 
the public treasurer; authorized the stockholders, after the 1st 
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of January 1833, to declare dividends of the capital, as the 
same should accumulate, provided that the amount of capital 
should not be reduced to less than the amount of debts due 
from the bank; and made other provisions for the convenience 
of the institution and the community, which were called for by 
the approaching expiration of the charter. 

This act was accepted by the stockholders in general meet- 
ing, on the 12th of January 1830; and on the succeeding day 
the stockholders passed a resolution authorizing the president 
and directors to receive shares of the stock of the bank, in pay- 
ment of debts, at $75 per share, which resolution was approved 
by the treasurer of the State. In December 1830, 1831 and 
1832, the president and directors declared dividends of profits 
upon the capital of the bank, of four per cent. and passed the 
same to the credit of the State on account of her stock, which 
then greatly exceeded the $250,000 originally subscribed for, 
but retained out of the dividends so declared four per cent. on 
the unpaid part of the stock so subscribed for. On the 14th of 
January 1833, the stockholders in general meeting declared a 
dividend of capital of fifty per cent. to be paid to the respective 


‘stockholders, after the 1st of February, then next ensuing. 


When the treasurer claimed the dividend of capital on the 
stock of the State, the officers of the bank claimed as of right 
to deduct therefrom, the sum of $83,906 11, the whole sum re- 
maining unpaid of the State’s original subscription; and refused 
to pay more than the balance after making this deduc- 

tion. In December 1833, the president and directors [549] 
declared a further dividend of profits of two per centum. 

The first question raised, is as to the right of the bank to ap- 
ply this sum of $83,906 11 to the entire extinguishment of the 
debt of the State. The information insists, that by the original 
act of incorporation, the State was to pay “the residue of its 
subscription at such time or times as to the State might be con- 
venient;” and that of this convenience the State was the excla- 
sive judge: that under the amendatory act of 1811, a compact 
was entered into between the State and the bank, by which the 
former had an option to pay the balance which it owed for its 
subscription, and take full dividends of profits on all its stock, 
or to leave the balance unpaid until the end of the charter 
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paying an interest of four per cent. out of the annual dividends; 
that under the act of 1829, the State claimed and had a right 
to claim one-balf of the said sum of $83,906 11, to be applied 
to the extinguishment of the stock debt of the State, and no 
more than one-half, and to receive the residue of its dividend 
of fifty per cent. on its capital stock. On the part of the bank, 
it is contended, that the State was bound in good faith to pay 
“this residue of its subscription” so soon as it could be done 
without interfering with the discharge of other engagements, 
or the necessary and proper expenses of government; and that 
this payment might have been thus conveniently made, when 
the bank so applied the money of the State in its hands: that 
this original obligation was in no way impaired by the amend- 
atory act of 1811; and that at all events when, under the act of 
1829, the business was to be finally closed, and the joint stock 
paid out to the holders, the bank, by a most evident equity, 
was*entitled to retain and apply the dividends on the stock of 
the State, as a corporator, to the payment of a debt from the 
State to the corporation. The Court entertains no doubt, but 
that under the act of 1810, the State had the exclusive right to 
decide when the public convenience would permit of the pay- 
ment for stock, at any time or times before the expiration of 
the charter. The argument of the defendants on this point is, 
that if an individual promise to pay money, or to do any 
[550] other act when it may be convenient to him, he is bound 
; to perform it when he can do so without difficulty; and 
whether he can or not, is a question to be adjudged by the 
Courts, and not to be decided by himself—and that although 
the State cannot be sued and thereby compelled to perform an 
engagement to which it has been inattentive, yet the rules of 
justice are the same with respect to States as to individuals, 
and demands of the State may be met and repelled by just 
counter claims against the State. It may be, that if an engage- 
ment should be made by an individual to do an act or to pay 
money at a convenient season, and it cannot be collected from 
the nature of the contract, that there is any period within 
which it must, convenient or inconvenient, be complied with, 
the Courts might from necessity construe convenience to mean 
ability or reasonable time, because otherwise the engagement 
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would be nugatory. All deliberate engagements are presumed 
to mean something, and intended to confer rights upon those 
with whom they are made; and therefore, a construction must 
be put upon them, if it may be, which will prevent them from 
being turned into a mockery. But where an engagement to do 
an act, from the terms of the contract, fixes a time within which 
it must be performed, but allows a latitude for its performance 
within that period, according to the convenience of the party 
who is to do the act, it would seem that the individual himself 
must be the judge of what his own convenience prescribes. 
There is a period limited by the act of incorporation, within 
which the stock must be fully paid for. The payment is to be 
made to the corporation, and the life of the corporation is de- 
fined in the act. Such, we think, would be the construction of 
this contract, if made by an individual; but however this might 
be, any other construction of it as a contract on the part of the 
State, is inadmissible. Courts of justice may ascertain whether 
an individual, under the pretence of convenience, is guided by 
caprice, or influenced by dishonesty. But how can they judge 
of the public convenience? That involves the conside- 

ration of numerous questions of policy, conflicting claims [551] 
between the different interests, wound up in the public 

welfare; the various demands upon the State for justice, pro- 
tection, relief and improvement, compared with the resources 
which can be commanded to meet them—upon all which, by 
the fundamental institutions of the State, none can pass but the 
legislature. Public convenience is not a subject of judicial 
inquiry. To pay at such time or times, during the continu- 
ance of the charter, as may be convenient to the State, is 
equivalent to paying at such time or times, during the contin- 
nance of the charter, as the State shall determine. This, no 
doubt, was the construction put upon these terms in the original 
act; and furnished one of the reasons for the modifications of 
the charter, to be found in the amendatory act. It was uncer- 
tain when the public convenience would admit of payment; 
and it was thought hard, that the State should receive fall 
dividends on stock, for which it had not paid, and for which it 
might not pay until the end of the charter. The act of 1811 
asserted, that the right of the State to full dividends on the un- 
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paid stock, in direct terms, left the State still free to pay at any 
time short of the expiration of the charter, and secured to the 
bank, if its affairs were properly managed, an interest of four 
per centum, until payment should be made. It cannot be, if 
the contract were understood otherwise, and the State were 
supposed to be deferring payment to the injury of the institu- 
tion, but that some remonstrance or memorial to the legislature, 
invoking its justice, or some request for payment, would have 
been made by the bank before the year 1833. The information 
is explicit in charging that there was none such. The answer 
pretends not to aver that there was, but argues that on the face 
of the information such a demand appears. We presume that 
reference is here made to that part of the information where it 
is charged, that the act of 1816, under which an issue of small 
treasury notes was made, to the amount of $80,000, and under 
which these were paid into the bank, on account of the debt of 
the State, was enacted at the request of the bank. The answer 
is not on oath; it does not set up a demand otherwise than 
[552] as inference from the matters charged, and the inference 
is not conclusive. It by no means follows, if the word 
“request,” be taken in its strongest sense, that it was a request 
for payment. There were many considerations of supposed ex 
pediency, on the part of the bank, as well as of the State, for 
the making of this paper change, which may have prompted 
the measure. But, in truth, what is called “request,” is no 
thing more than assent. The preamble to the act of 1816 de 
clares, that the stockholders in general meeting had given their 
assent to the measure; and upon looking into the resolution of 
the stockholders, we find it declared that “the proposition,” to 
which their assent is given, comes from “a committee of the 
legislature.” The Court is therefore of opinion, that there was 
a well-understood arrangement between the State and the bank, 
by which the former had an option to defer payment of the 
debt due upon its subscription for stock, on allowing the bank 
to deduct an interest thereon of four per cent. out of the divi- 
dends upon the whole amount of the stock taken by the State 
in that subscription, or to hasten the payment thereof, and de- 
mand full dividends on all its stock. 
It is insisted, however, that as by the act of 1829, a division 
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of part of the capital was authorized, and in pursuance of that 
act, an actual division of one-half was ordered by the stock- 
holders, then the corporation had an equity to require that the 
debt of the State should be paid, before the State should re- 
ceive its dividends. It is to be regretted, that the act of 1829 
made no explicit provisions upon what should be the effect on 
the debt of a partial division of capital, and that we have to 
find out, as well as we can, what in justice ought to be its ope- 
ration. If the debt be regarded simply as one due to the cor- 
poration from one of its corporators, then the equity insisted 
on, must be that applicable to all partnerships, whereby the 
debts of the partners are to be paid up, or taken into account, 
when the partnership is dissolved. No individual member of 
the firm is entitled as such to a portion of its funds, but only 
to his share of what belongs to the company after the settle- 
ment of its accounts. Upon a dissolution, this settlement be- 
comes indispensable; and it must include all debts due 

to the company, whether from its members or others; [553] 
and all debts due from the company, either to the part- 

ners or strangers. Until this adjustment, it cannot be seen 
what is to be distributed; whether the capital has been swollen 
by profits, or diminished by losses; or whether there be any 
capital to be distributed. But on a partial division of capital, 
such a settlement is not indispensable. The parties, on ascer- 
taining to their satisfaction, that one-half of the capital is as 
much as is needed for the satisfaction of all demands against 
the company, and for the further prosecution of their business, 
may agree to return to each the half of what he has put into 
the common stock. Whether, upon an agreement for such a 
division, any one can be required to take his own debt in pay- 
ment of his part of the capital, must depend, we think, upon 


. the fact whether the debt be then demandable. If it be, this 


may be insisted on; but if it be not, it is difficult to see why 
the agreed division of capital should per se change the charac- 
ter of the debt. No doubt several of the debtors of the bank 
were to be found among its stockholders. Were not these en- 
titled to renewals upon the payment of instalments, under the 
act of 1829? Could the bank have sequestrated their dividends 
of stock, in order to force immediate payment of any debts 
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which, either by the terms of their engagement, or by the con- 
struction of law, were not then absolutely demandable? The 
equity set up is not sustained, we think, upon the ground that 
all the debts of the partners must be settled befure a final dis- 
solution of the partnership. 

But it is not correct to regard the debt of the State as a debt 
due from one of the corporators independent of its stock in the 
corporation, and either originally contracted upon an engage- 
ment distinct from its contribution to the capital stock, or ac- 
cepted in lieu of such a contribution. This debt is uniformly 
spoken of as due because of “a part of the stock not paid for, 
but to be paid for.” It is a part of the State’s contribution to 
the capital stock kept back upon an agreement that the State 
may receive a share of profits thereon, as though it had been 
advanced, subject to certain stipulations as to interest, but 

which part the State is bound to put into the capital 
[554] before the expiration of the charter. So far as profits 

are concerned, it is the stock of the State in the bank; 
but in a division of capital, it must be considered as a part of 
the capital of the bank in the hands of the State. Upon a di- 
vision of capital it cannot be claimed. For such a division is 
but a restitution to the associates of what they have advanced — 
as capital. Upon a final settlement, if the capital be unim- 
paired, the debt is extinguished, because it were idle to pay it. 
in, and then demand its immediate return. If the capital be 
impaired, the State is bound to pay so much thereof as is in pro- 
portion to the loss sustained on the capital. When, instead of 
an entire, a partial division of capital takes place, the State can 
claim no restitution because of this portion of the capital in its 
hands; nor is it bound to pay for this part of the capital sooner 
than it had contracted to pay. The State is entitled to receive, 
on a partial division, an aliquot part of what it would have been 
entitled to receive on a complete division. As a complete 
division operates an entire extinguishment of a debt because 
of unpaid capital; it seems to follow that a partial division 
operates an extinction of it pro tanto. On a final division, 
should it be ascertained that the capital is impaired, the State’s 
obligation to pay its proportional loss on this part of its stock, 
remains in full force. We have had some diffieulty upon this 
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point, because of the pledge of the dividends of the whole origi- 
nal stock of the State as a fund for the payment of four per 
cent. on this part of it. This pledge could not be taken away 
without the consent of the institution. But the division of cap- 
ital is by consent. 

The compact is to be found in the act of 1829, ratified by the 
stockholders. There is no objection made because of a weak- 
ening of the pledge; any objection on that account would have 
been unreasonable and captious. The division of capital is in 
anticipation of a final dissolution. There could be little expec- 
tation of many dividends of profits thereafter; and if any such 
should occur, a pledge of dividends on half the stock would 
farnish as ample a fund for the payment of interest on half the 
debt, as of dividends on the whole stock for the payment 
of the interest upon the whole debt. Upon the best [555] 
consideration which the Court has been able to take of 
this question, it is of opinion, and so declares, that the bank 
under the resolution for the division of fifty per cent. on the 
capital stock, ought to have retained out of the State’s dividend 
but the sum of $41,953 054; to have applied the same to the: 
extinguishment of the debt of the State pro tanio, on the un- 
paid part of its stock; and to have paid over to the State a full 
dividend of fifty per cent. upon the residue of its stock; and it 
farther declares, that if it shall appear upon the expiration of 
the charter, that the bank has not assets wherewith to restore 
to the stockholders, including all dividends of capital thereto- 
fore made, the amount of capital stock respectively advanced, 
the State will be chargeable in account with the bank for so 
much of this debt as will make the loss of the State upon each 
share of its stock the same with that borne by the other shares. 

The second question raised by the information and the answer 
. is, in respect to the dividends of profits made by the president 

and directors in 1830, 1831, 1832 and 1833. The information 
charges, that before any of these dividends were declared, it 
had been ascertained that the capital of the bank was impaired: 
that there could be no profits to be divided until the capital 
was restored: that these declarations were illegally made: that 
by means of such illegal declarations the bank charged the 
State with four per cent. as interest on its unpaid stock, and 
[Dev. & Bat. Eq., Vol: 1.—*35.] 
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‘unjustly withheld that amount; and that these illegal declara- 
tions were made with the view, that by means and under color 
thereof the bank should exact interest to which it was not en- 
titled. The answer denies peremptorily the motive assigned in 
the information for declaring these dividends; denies the fact, 
that when they were declared the capital had been impaired; 
insists on the difficulty that must always exist in estimating 
with precision the state of a bank; and contends, that when 
profits are declared bona jide, upon an estimate founded on 
‘probable data, such division ought not to be held illegal, if the 
estimate prove to be erroneous. The Court is of opinion, 

/[(556] that the inquiry as to the alleged motive for making the 
dividends is immaterial; for if the dividends were made 

as of profits, after it was ascertained, as far as such a fact could 
reasonably be ascertained, that the capital was broken in upon; 
whatever might be the motive for declaring the dividend, ‘it 
was in truth a dividend of capital, not of profits; and the bank 
‘had not a right, under the compact in the amendatory act, to 
charge the State with interest. The Court recognizes the diffi- 
.culty set up in the answer, of distinguishing between apparent 
and real profits; and holds, that a division made of apparent 
profits is not to be deemed irregular, until there is sufficient 
reason to know, or to believe, that the apparent are not real 
profits. Upon the question of fact, whether the dividends so 
declared, and if so, which of them, were in effect dividends ‘of 
capital, under the name of profits, the Court will not now de- 
cide. There is, indeed, a very strong prima facie case made 
in respect to this controverted fact, on the part of the State. It 
appears, from a statement made of the affairs of the institution, 
at a general meeting of the stockholders, the 1st of June 1829, 
that the capital of the bank is then represented as impaired to 
.the amount of $152,878 17. To lessen this loss on the capital, 
there-is mentioned the contingent gain to be derived from lost 
notes. But this contingent gain cannot legitimately form an 
item in the estimate of the condition of the bank. The insti- 
tution must be regarded as actually owing the whole amount of 
its unredeemed issues; and no notice can be taken of any pro- 
fits derived from the loss of these evidences of debt, until the 
4nstitution is at an end, when they may fail into the general 
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fand of bank assets, as unclaimed debts. About seven months 
after this estimate of loss was spread before the stockholders, 
they proceeded, by a committee, to ascertain the value of stock, 
and to consider and determine the proper price upon which 


stock might be taken in payment of debts. This committee re- 
ported, that they had been unable to ascertain to their satisfac- 


tion the value of the stock; but that there was a continu- 


ing depreciation in the value of the real estate of the [557] 
bank: that heavy losses had been sustained, and heavy 

losses were anticipated on probable grounds; that under these 
circumstances, they believed it their duty to fix a price on the 
stock which would not endanger the interests of the stock- 
holders not indebted to the institution, and which it would be 
at the option of the indebted stockholders to avail themselves 
of or not, by paying in stock or money. Upon this report, the 
stockholders fixed the price at which stock might be received 
in payment of debts at $75 per share. It is apparent, that in 
fixing this price, the stockholders acted upon the principle of 
an estimation which should not transcend the value, and not of 
an estimation of actual value. But there is no indication what- 
ever then exhibited of a better state of things than had been 
presented in the preceding meeting of June; and it must be be- 
lieved, that however cautious they may, as they ought to have 
been, not to fix too high a value on the stock, they did, in the 
true spirit of the act of 1829, declare what they considered a 
reasonable value. But an inquiry is indispensable to ascertain 
if the capital of the bank were impaired when the first divi- 
dend of profits is alleged to have been illegally declared; what 
was its condition when the subsequent dividends were declared; 
and the Court prefers that the inquiry shall be open as to the 
state of the bank, even at the time of the first dividend. An 
interesting question may arise upon the coming in of the ree 
port, upon which no opinion is expressed, because it is not.cer- 
tain that it will arise; and it is mentioned now, in order that 
either party may have the inquiry so conducted, as to present 
it distinctly upon the report. That question is, if dividends of 
capital have been paid over to the State as dividends of profits, 
whether an equity does not arise against the State to allow the 
interest of four per cent. on its unpaid stock, from the time 
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when dividends of profits might legitimately have been de- 
clared, if the dividends of capital had not been withdrawn. 
The Court declares that the State was not liable for the pay- 
ment of interest on its unpaid stock, except out of dividends of 
profits to be declared by the bank on the original stock 
[558] subscribed for the State; that dividends made as of pro- 
fits, when the capital stock of the bank was impaired, 
are not dividends of profits, but of capital: that the rightfulness 
of such dividends of profits depends upon the state of the bank 
at the time of the declarations respectively, according to the 
knowledge and means of information then possessed by the di- 


rectors of the bank; and directs an inquiry to be made by Ed- — 


mund B. Freeman, a commissioner for that purpose appointed, 
into the state of the bank at the times respectively when the 
dividends complained of in the information, were declared. 

The Court directs that the commissioner shall be armed with 
full powers to examine all persons whom either party may de- 
sire to be examined; and to require from the officers of the State 
and of the bank, access to, and inspection of, all books, docu- 
ments and papers required for the purposes of this inquiry. 

The Court authorizes the inquiry by the commissioner to em- 
brace any special matter which either party may deem mate- 
rial, as tending to facilitate the settlement of the matters of ac- 
count between the parties. And it reserves the case for fur- 
ther consideration upon the coming in of the report of the com- 
missioner. 

Per Over. Decree accordingly. 


NOTE.—The charter of the old State Bank expired in 1835 and was never re- 
newed. 

When a contract specifies no particular time for doing an act, the general rule 
is that it must be done in a convenient time, to be judged of by the court, ac- 
cording to the circumstances and situation of the parties, unless that be modified 
in some respects by the terms of the contract. Waddell vs. Reddick, 2 Ired. 
Rep. 424. It seems, that what is a convenient or reasonable time, may be va- 
ried by the fact that the party to do the act is not bound by contract, because 
of his not having signed any note or memorandum of it, as required by the sta- 
tute of frauds, while the other party is so bound. Mizell vs. Burnett, 4 Jones’ 
Rep. 249. 

As to the necessity of a full and complete account of a partnership concern, 
in order to ascertain the respective shares of the partners, see McRae vs. Mc- 
Kenzie, 2 Dev. & Bat. Eq. 232. 
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JOEL L. TYRRELL et al. v. JAMES MORRIS et al. [559] 


A sale by an executor of the chattels belonging to his testator is good; and the 
purchaser is not obliged to see to the application of the purchase money; and 
this although the testator has created a particular fund for the payment of 
his debts, of which the property sold does not form a part, and the purchaser 
has notice of the will. But if the sale be collusive, or in a way to enable the 
executor to commit a devastavit, in equity the purchaser will be liable. 

The same rule applies to a pledge by the executor; also to an agreement turn- 
ing a pledge into an absolute sale. 

A private sale made by an executor of the chattels of his testator, without an 
order of the County Court, is valid, unless impeached for fraud. 


The plaintiffs were the children of Joel Tyrrell, deceased, and 
with their mother, who was one of the defendants, were the 
legatees of all his personal estate, and they brought this bill 
against their said mother, the executrix, and James L. Tyrrell, 
the executor of their father, and against. James Morris, John 
Rowland and Robert G. Twitty, to impeach the sales of certain 
negroes belonging to the estate of the deceased, made by his 
executors to Morris, and by him, as was alleged, to the other 
defendants. Joel Tyrrell, by his will, directed that his negroes 
should be kept for the support of his wife and children; a part 
to be employed in cultivating a farm, and the residue hired out, 
as his executors should deem most advisable. He further di- 
rected that his lands and stock of every kind should be sold or 
retained at the discretion of his executors; and the product, to- 
gether with the hire of his negroes, should go to the payment 
of his debts; and the surplus to be laid out in lands, at the dis- 
cretion of his executors, as a residence for his wife and chil- 
dren. Upon his death, which took place in 1819, James L. 
Tyrrell and the widow qualified as executors to the will. There 
was no sale made of any of the property, nor were the negroes 
hired out, but the widow continued on the farm with all the 
children, retained the possession of all the property, supported 
herself and the children out of the produce of the farm and the 
‘ labor of the negroes. The testator died considerably indebted, 
and the creditors seeing no arrangements made for discharging 
their demands, brought suits, obtained judgments, and took 
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out executions against the estate. The executors from time to 
time, as they were pressed by the creditors, disposed of 
[560] the negroes; and amongst others, in the years 1822 and 
1824, disposed of five, viz: Reuben, Patrick, Katy and 
her two children, to the defendant Morris, who afterwards sold 
some of them to the defendant Rowland, and he was alleged 
in the bill to have sold to the defendant Twitty. The plaintiffs 
contended, in the first place, that the sales of these negroes by 
the executors should be set aside, and declared to be void, be- 
cause made in violation of the injunctions of the testator; be- 
cause made at private sale, and without any order of Court; 
because, although ostensibly made for the relief of the estate, 
the purchase-money was in fact advanced to the executors, or 
one of them, for private and personal uses, or was applied to 
such uses, or otherwise wasted; of all which matters the pur- 
chaser was charged to have had notice; and secondly, that the 
conveyances by the executors should be declared to be but se 
curities for refunding certain sums of money loaned to the ex- 
ecutors, and that the plaintiffs be allowed to redeem the ne- 
‘gtoes thus conveyed. 


W. A. Graham, for the plaintiffs. 
Badger and J. W. Norwood, for the defendants. 


Gaston, Judge, after stating the case as above, proceeded: 
The cause has been brought to a hearing only as against the 
defendant Morris, and the alleged purchaser under him. Whe- 
ther the plaintiffs will ask for any relief against the executors 
we know not. Onur decision on the case as heard, will not pre- 
jadice such an application if they should hereafter make it. 

The bill must be dismissed, and dismissed with costs against 
the defendant Twitty. He has denied by his answer, that any 
of the negroes were conveyed to or holden by him, and there 
is no proof that they were. 

The first ground on which the plaintiffs rest their claim 
against the defendants Morris and Rowland, will not avail, un- 
less they can make out a case of fraud in the defendant Mor- 
ris. However inattentive the executors may have been to the 

njunctions of their testator, or however remiss in the perform- 
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ance of their duties, the debts of the testator were nev- 

ertheless to be paid by them, and their power to dis- [561} 
pose of the estate of their testator, for the purpose of 

meeting these demands, was complete. It is the general rule 
of equity as well as of law, that an executor has the absolute 
power of disposal over the whole personal effects of his testa- 
tor; and that it is not incumbent on the purchaser of the assets, 
to see the money raised by the disposition of the assets proper- 
ly applied. In the language of Lord Taurtow, (Scott v. Tyler, 
2 Dick. 725,) “his title is complete by sale and delivery; and 
what becomes of the price is of no concern to him.” Fraud, 
however, will vitiate every transaction, and therefore, in the 
language of the same eminent judge, “if one concerts with an 
executor by obtaining the testator’s effects at a nominal price, 
or at a fraudulent undervalue, or by applying the real value to 
the purchase of other subjects for his cwn behoof, or in any 
other manner contrary to the duty of the office of executor, such 
concerts will involve the seeming purchaser or pawnee, and 
make him liable to the full value.” This concert or collusion 
between the executors and Morris, to enable the former to com- 
mit a devastavit of the assets, the plaintiffs have utterly failed 
to establish. Morris was indeed aware of the dispositions con- 
tained in the will of their testator, but these did not contain a 
peremptory injunction to sell the land; and if they had, did not 
take away the power of the executors to sell the personal pro- 
perty for the payment of debts. The will indeed directed that 
the negroes should be kept together or hired out, and that the 
hire should be applied to the discharge of his debts. But the 
time had come when these debts must be paid off—although 
no such funds had been prepared for discharging them as the 
testator contemplated—and when there was no other means of 








_ meeting the exigency than by a sale of part of the estate. There 


is no evidence of any contrivance or agency of Morris in bring- 
ing about this state of things. A sale was then necessary, and 
it must be made either under execution or by the executors. 
The latter had a right to sell, and those who dealt with them 
in the exercise of that right, unless dealing collusively, 

are not liable to be called to account for the past mis- [562] 
conduct of the executors, which induced the necessity of 
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asale. There is no allegation in the bill that the negroes were 
obtained by Morris at a frandulent undervalue. If there had 
been, it would have been disposed of by the testimony which 
establishes that they were sold at fair prices, and probably for 
more than could have been obtained at public auction. It can- 
not be pretended that a sale by an executor is invalid, either 
in law or equity, because not made at public auction, nor un- 
der an order of Court specially granted for that purpose; 
the most that can be required from the purchaser under 
such circumstances, is to repel the presumption that he may 
have bought at an undervalue. The charge that the sales were 
made for the private benefit of the executors, or of either of 
them, and not with a view or for a purpose connected with the 
administration of the assets, is not proved. All the evidence 
tends to establish that it was professedly made to raise money 
to pay off the debts of the estate; a considerable portion of jit 
was unquestionably applied directly to that purpose; and there 
is no evidence to show that any part of it was misapplied to 
other purposes. Under these circumstances, more especially 
as it is apparent that the purchases were made by Morris with 
the knowledge of the family, one of whom, the complainant 
Evalina, was then of full age, and the others nearly of age; and 
as no attempt was made to impeach these purchases until nine 
years after the last took place, we have no hesitation in saying, 
that the first ground on which the claim to our interposition 
rests is wholly unsupported. 

The plaintiffs further allege, that in truth the conveyances 
made by the executors were intended but as securities for re- 
funding moneys loaned by the defendant Morris. There is lit- 
tle or no doubt in regard to the facts in relation to this charge. 
In 1822, the negro Reuben was conveyed to the defendant 
Morris by an instrument which, however unskilfally written, 
did amount but to a security for the repayment of $326 then ad- 
vanced to the executors. In April 1824, a similar conveyance 
was made of the negro Patrick, for the repayment of $900 then 

advanced. On the 12th of July 1834, Katy, the wife of 
[563] Patrick, and her two infant children, were sold abso- 
lutely at the price of $500; a further sum of $80 was 
advanced to make up the price of Reuben $400, and a formal 
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release was executed by the executors of the equity of redemp- 
tion, with respect to Reuben and Patrick, so as to convert the 
pledge of them into an absolute transfer. The same principles 
which hold in the sale of assets by an executor, apply to a 
pledge of them. Mead v. Orrery, 3 Atk. 239; Scott v. Tyler, 
2 Dickens, 725; McLeod v. Drummond, 17 Ves. Jun. 154. He 
has the power to pledge or sell, and the pawnee or vendee is 
not responsible beyond the terms of his contract, except by rea- 
son of covin, and improper concert with the executor. The 
change of the pledge into a sale must be tested by the same 
principle. The pawnee basa right, by enforcing his pledge, 
to compel the payment of his debt; and if by agreement with 
the executor, the thing pledged be taken in absolute property 
in payment of the debt, the validity of that transaction must 
depend on the good or bad faith in which it was done. We see 
no indications of collusion in the transaction; and therefore, 
from the date of it, the property was not holden as a security for 
a debt, but the debt was paid off by a sale of the property. 

It is therefore the opinion of the Court, fhat the bill must be 
dismissed against the defendants Morris and Rowland, and with 
costs. It will be retained a reasonable time to see whether the 
plaintiffs will move against the other defendants. If they do not 
in the course of the next term, the bill will stand dismissed al- 


together, but as to the latter defendants without costs. 


Per Ovriam. Decree accordingly. 


NOTE.—The principles decided in this case are fully sustained by subsequent 
adjudications. Gray vs. Armstead, 6 Ired. Eq. 74; Bradshaw vs. Simpson, Ibid, 
248; Wilson vs. Doster, 7 Ired. Eq. 231; Polk vs. Robinson, Ibid, 235. See, also, 


Exum vs. Bowden, 4 Ired. Eq. 281. 


A creditor may follow the assets of a decedent into the hands of legatees, and 
of other persons claiming as donees or fraudulent alienees of an insolvent and 
unfaithful executor. Smith vs. Fortescue, Busb. Eq. 127; Barnawell vs. Thread-~ 
gill, 5 Tred. Eq. 86; 8. C., 8 Jones’ Eq. 50. 





FRANCES HODGE v. JOHN D. HAWKINS and RICHARD [564) 
BULLOCK. 


Where a testator leaves the same person executor of his will, and guardian of 
his children, he is chargeable with simple interest only, for the time he waa 
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acting as executor; buat from the time when the administration of the estate, 
was or might have been concluded, he is to be charged with compound inter- 
est; unless he can show special equitable circumstances to discharge him of 
such accountability. 
Where one of two joint executors and testamentary guardians settled with his 
ward, and was allowed commissions, that allowance is no criterion for estimat- 
ing the commissions te the other. The compensatien to the latter must de- 
pend om the time he employed; the labor he performed; the services he ren- 
dered, and the responsibility he encourtered in the performance of his duties. 


This cause was heard on exceptions to the commissioner’s re- 
port. By a former order the commissioner was directed to take 
an account of the receipts and disbursements of the defendant,, 
John D. Hawkins, as one of the executors of James Boyd, de- 
ceased, and testamentary guardian of his children; and to re-, 
port the nature of the services rendered by said defendant, and 
what amount of commissions should be allowed him therefor. 
The report of the commissioner set forth an account of the rea 
ceipts and disbursements, in which the said defendant was, 
charged with the sum of $902, and credited by the sum of $291, 
89, for interest. The report also found he was entitled to a, 
commission of two and a half per cent. on $37,179, being the; 
amount of receipts and disbursements of James Boyd’s estate,, 
as audited and retarned to the August Term 1816, of Granville; 
County Court; also upon $3,263 03, amount of money paid, 
Thomas Brown, a creditor of the estate; also upon the sum,of, 
$650 32, recovered from Thomas Boyd; and on the sum of 

$400, recovered from Spain’s heirs, amounting ‘to 
[565] $1,038 19. To this report the plaintiffs excepted, first, 

for that in the account of receipts and disbursements, 
the commissioner ought to have charged compound, and. not 
simple interest, on the balance in his hands; and secondly, for 
that the defendant was not entitled to any commissions on the 
sums whereupon the commissioner allowed him commissions; 
because a full commission of five per cent. had already been re- 
ceived by bis co-execator and joint guardian; and also, for that 
the commissions so allowed by the commissioner were unrea- 
sonable and excessive. 

Upon the pleadings and proofs it appeared, that the testator 
appointed Richard Bullock and John D. Hawkins joint exe- 
eutors of his will, and guardians to his two infant children; and 
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that upon the death of one of them under age, the whole bene- 
ficial interest in the testator’s estate, according to the limita- 
tions of his will, accrued to the survivor, the present plaintiff. 
Both these gentlemen qualified and joined in returning the in- 
ventory, and both of them acted, more or less, in the manage- 
ment of the trusts confided to them. Shortly after the marriage 
of the plaintiff with William H. Hodge, (who died after the in- 
stitution of this suit,) a settlement was made between the plain- 
tiff’s husband and Bullock, who had been the principal acting 
executor, and had the great bulk of the estate in his hands; to 
which settlement the defendant Hawkins was not a party, when 
Bullock made a statement of his accounts as executor and guar- 
dian, (containing the items, the commissions on which were ex- 
cepted to,) and charging therein a commission of five per centum 
on all his receipts and disbursements, amounting to the sum of 
$4,703 88. It appeared that a proposition was then made to 
the said Hodge, which he accepted, to deliver over to him the 
whole estate, including the bonds and other effects in the hands 
of Bullock, and pass receipts. The present’bill was afterwards 
inetitated, to call the defendant Hawkins to account, because 
of his receipts on account of the estate which were not included 
in the settlement with Bullock, and in the adjustment 

of these matters, the order for ascertaining the commis- [566] 
sions, now the subject of dispute, was made. 


Devereux, for the plaintiff. 
Badger, and W. H. Haywood, for the defendant. 
Gaston, J., after stating the case as above, proceeded: —With 


respect to the matter of the first exception, the Court under- 
stands the law to be, that as executor, the defendant is charge- 


. able with simple interest only; but that as guardian, he is ac- 


countable for the annual interest on the balance of principal 
and interest in his hands, unless he can show special equitable 
circumstances to acquit him of such accountability. Branch 
v. Arrington, 2 Car. Law Repos. 252. In this case it does not 
appear what portion of the moneys charged was held by the 
defendant as executor, and what as guardian. This part of the 
report, therefore, must be recommitted to the commissioner, 
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with instructions to make this discrimination; and to regard all 
balances due from the defendant because of receipts as executor, 
to be held by him as guardian from the time when the admin- 
istration of the estate as executor, was, or might reasonably 
have been, concluded. 

With respect to the matter of the second exception, it ap- 
pears to the Court, that the commissioner has proceeded upon 
an erroneous principle; and hath not so found the matters as to 
enable the Court to decide thereon. After setting forth the 
mutual allegations of the parties, the report finds, that it ap- 
pears, “that in the settlement made by Richard Bullock with 
the plaintiff, he had charged five per cent. commissions on the 
whole amount of receipts and disbursements; which sum ought 
to be a sufficient charge for settling the whole estate; but if the 
plaintiff was willing to make that compensation to one of the 
executors, the master, notwithstanding, is of the opinion, under 
all the circumstances of the case, that the defendant ought to 
have a commission of two and a half per cent. on such part of 
the estate as he had a joint agency in settling.” If the master 
had concluded that the allowance of five per centum by the 

plaintiff to the defendant’s co-executor, although quite 
[567] enough to satisfy the claims of both, ought not, undef 

the circumstances of the ew parte settlement, to preclude 
the defendant from receiving a fair remuneration for his time, 
trouble, risque and services, such conclusion would have re- 
ceived our sanction. But we understand him as taking this 
rate of commission as that settled to be the fair amount of com- 
pensation; and giving one-half of the commissions allowed on 
all property which had been under the agency of the joint exe- 


cutors. Now we hold it to be clear, that the settlement in ~ 


question was one solely between the plaintiff and Mr. Bullock; 
and whether there was any commission allowed to this gentle- 
man, and if so, what was the amount thereof, is a matter wholly 
immiaterial between the parties now litigant. We hold, that 
the commission found by the master to have been allowed, is 
no criterion for estimating the value of the entire services 
rendered by both executors; and that the circumstance of Mr. 
Hawkins having a joint agency in the matters which were the 
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subject-matter of that settlement, does not therefore give hima 
right to one-half of the value of the entire services. 

This part of the report must also be recommitted. The mas- 
ter, in revising it, will direct his attention to the inquiry, what 
is the reasonable amount of compensation for the time he, the 
defendant, employed; the labor he performed; the services he 
rendered; and the responsibility he encountered in the per- 
formance of his duties; and report such a commission, not ex- 
ceeding five per cent., as will amount to this compensation. It 
cannnot be expected, and ought not to be demanded of the de 
fendant, to make proof in detail, as of items in an account; but 
the commissioner can satisfy himself by general evidence of 
the commission proper on an entire settlement of such an es- 
tate; and of the proportion of this sum which the exertions of 
the defendant Hawkins entitle him to. 

Per Curiam. Direct accordingly. 





WILLIAM IRBY et al. v. WILLIAM J. WILSON etal. [568] 


Where a marriage was solemnized in South Carolina, between persons resident 
there, and the parties afterwards removed to and acquired a domicil in Ten- 
nessee, from whence the wife removed to this State, it was held, that a decree 
dissolving the marriage, made by a court in Tennessee, upon the petition of 
the husband, exhibited six years after the removal of the wife to this State, 
and without personal service upon her, was a nullity; and that a marriage 
contracted by the wife before the death of the husband was void. 

A judgment against a person who has had no opportunity for defence, is not 
entitled to respect in the courts of another country, unless, i¢ seems, both par- 
ties were subjects of the country by whose tribunals it was pronounced. But 
when the defendant was the subject of another country, such a judgment has, 
extra-territorially, no validity, although strictly correct according to the lez 
loci. 


’ The constitution of the United States, in providing that full faith and credit 


shall be given to the judicial proceedings of one State in the courts of another, 
intended only to render the record of a suit inter partes conclusive; not to en- 
able a State to assume jurisdiction of persons without her boundaries, and 
dispense with the service of process. 

The laws of this State giving jurisdiction in cases of attachment and non-resi- 
dent defendants in equity, and for divorces, are objectionable, except when 
they merely authorize the condemnation of the property attached, or dispense 
with the necessity of making a non-resident a party. But this imperfection 
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is not a reason why judgment obtained under similar laws in other States 
should be enforced here. 

The domicil of the husband is that of the wife for some purposes, as for re- 
gulating her claim to distribution of his estate in case of intestacy. But 
where husband and wife have adversafy interests, ina suit between them, 
her domicil is where she actually resides. 


The bill was filed on the 14th of May 1831, by William 
Irby, Andrew B. Cox, and William Nolin, and stated that one 
Joshua Irby died intestate, in the year 1828, leaving a person- 
al estate consisting of certain negro slaves, designated by name, 
moneys on hand, debts due on bonds, notes and accounts, and 
also specific articles of furniture, stock, and other things; and 
that the same came to the hands of William J. Wilson, who 
duly obtained letters of administration, and undertook the bur- 
den thereof: that the said intestate left no child him surviving, 
but left his father John Irby, and a widow Mary H. Irby, who 
were entitled to have the clear personal estate, after the pay- 
ment of the intestate’s debts, and the charges of administration, 
divided between them: that John Irby, by way of advancing 
the plaintiffs, who were his son and sons-in-law, on the 25th of 
April 1831, assigned and conveyed to them all his share and 
interest in the said estate, and that they had applied to the 
said Wilson, and to Mary H. Irby, to come to an account 
thereof, and divide the same, and pay to the plaintiffs their 
just proportions; that they refused so to do, under the pretence, 
that the said negroes had been conveyed to trustees, upon 
former marriage of the said Mary H. with one Alexander 
Jones, in trust for the sole and separate use of the said Mary 
H., whereby she was exclusively entitled to the same, and no 
interest vested in the said Joshua; whereas the bill charged, 
that by the provisions of the said deed, the said negroes were, 

upon the death of either the said Alexander or Mary H. 
[569] without issue of the marriage, to vest in the survivor 

absolutely; and that the said Alexander Jones did die, 
without leaving or having any issue of the marriage, in the 
lifetime of both the said Mary H. and the said Joshua, and 
thereupon the said slaves became the property of the said Mary 
H., and vested in the said Joshua, by force of his marital 
rights. The bill further stated, that the said parties refused to 
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account upon the further pretence, that the said Mary H. had 
intermarried with said Jones, and that he was living at the 
time of the intermarriage of the said Joshua with the said 
Mary H.; and that so the said marriage last aforesaid was il- 
legal and null; and the property of the said Mary H. did not 
belong to the said Joshua, by virtue of the said intermarriage; 
whereas, the bill charged the truth to be, that although the 
said Alexander Jones and Mary H. might have intermarried 
as aforesaid, and the said Jones might bave been, or was alive 
at the time of the said last intermarriage of the said Mary H. 
with the said Joshua, yet the same was a valid and legal mar- 
riage; because, before the same was had and solemnised, the 
said Alexander Jones and Mary H. his then wife, had been 
and were duly divorced from the bonds of matrimony, by a 
proper and competent tribunal in the State of Tennessee. The 
bill had the usual prayer for process, and for an account and 
distribution of the estate. The bill was afterwards amended 
by making John Irby a party defendant, in order to establish 
his assignment to the plaintiffs. 

The answers of the defendants Wilson and Mary H. Irby ad- 
mitted the death of the intestate Joshua, in 1828, and the ad- 
ministration of Wilson. Mary H. stated, that the negroes men- 
tioned in the bill, except one named Cato, were the same and 
their increase, which were conveyed to trustees upon her first 
marriage with Jones, which took place in South Carolina; and, 
by force of the trust therein declared, she insisted, were held by 
the trustees to her sole use, as she survived the said Alexander 
Jones. 

The answer of the said Mary H. farther stated, that some 
time after the said marriage, her said first husband and herself 
removed to the State of Tennessee, where they lived unhappily 


. together, so much so, that she returned to her relations 


in North Carolina, and settled on a tract of land in Lin- [570] 
coln county, in this State. The answer proceeded: “this 

defendant has understood, that after she left Tennessee, and 
whilst an inhabitant of this State, her said husband instituted 
proceedings in Tennessee, to obtain a divoree, and that a de- 
cree to that effect was made by some Oourt im that State; but 
whether it was regular or not, she was ignorant. But she is 
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advised, that she was disabled from entering into the contract 
of marriage, even if said decree was regular; and therefore in- 
sisted, that the said Jones being alive, her marriage with the 
said Irby was nall and void; and none of the said negroes, nor 
any part of her property, ever vested in him.” And she 
claimed the stock on her said plantation at the death of Irby. 
As to the negro Cato, and a sulky, chaise and harness, and the 
sum of $200, she stated that they were received by said Irby, in 
1827, from certain friends of hers, to be held at their pleasure, 
for her sole and separate use; and as to a further sum of $200, 
that he received that from another relation, also for her sole 
use; and that he put out both of the said sums on loan, and 
took a bond for the same in his own name, which came to the 
hands of Wilson the administrator; but that the same was not 
a part of Irby’s estate; and justly belonged to her. 

The answer of Wilson, the administrator, set forth an ac- 
count of the estate in his hands. Le admitted having received 
a bond of one Fullenwider, payable to his intestate, for $414, 
at six months after date, which was given for the sum of $400 
loaned; and that such moneys had been received by his intes- 
tate, from the relations of his then supposed wife to and for her 
separate and sole use, and no interest was claimed therein by 
the intestate; but he admitted that the same was subject to her 


sole disposition and control. This defendant further said, that 


on said bond, the sum of $332 39 was due, when it came to 
his hands, which he had received, and submitted to pay to the 

person that might be found entitled. This defendant 
[571] then set forth the slaves found by him, which had been in 

the possession of his intestate; also; other effects, which 
were claimed by the defendant Mary H. or by her trustees; and 
stated, that he did not sell or take into his possession the said 
slaves, because his intestate had never claimed them as his 
own, and the administrator supposed them not to belong to 
him: that he supposed all the other property, including articles 
to the value of $258 22, which were claimed in like manner by 
the said Mary H. and her trustees, upon an agreement with 
her, that if they were not really of the estate of his intestate, 
the proceeds should be paid to her. Whether the said slaves, 
and the several sums of $332 39, and $258 22, were, or were 
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not, of the proper goods of his intestate, or of the said Mary 
H., he prayed the Court to have litigated, for his protection, 
between her and the plaintiffs; and submitted that either might 
have the same in whom the right might be found. And for 
the nature of her claim, reference was made to her answer. 

John Irby, the father, answered, and insisted that the de- 
fendant, Mary H., was the lawful wife of his late son Joshua; 
and denied that the assignment by him to the plaintiffs was ef- 
fectual, as it was obtained by fraud and misrepresentations. 

The plaintiffs replied to the answers, and the parties pro- 
ceeded to proofs. 

The case was argued at length by 


Winston, for the plaintiffs; 
And by D. F. Caldwell and Devereua, for the defendants. 


Rurrm, Chief Justice, after stating the pleadings as above, 
proceeded as follows: For the purpose of obtaining the opinion 
of the Court upon the principal points in contro¥ersy, the coun- 
sel, upon the supposition of the validity of the assignment un- 
der which the plaintiffs claim, have brought the cause on for 
hearing. The principal question, and indeed almost the only 
one upon the matter of law, is upon the validity of the 
supposed marriage between the intestate Joshua Irby, [572] 
and the defendant Mary H., mentioned in the pleadings. 

In reference to that the Court finds upon the proofs, that Alex- 
ander Jones and the defendant Mary H., then Mary H. Smith, 
both being inhabitants of South Carolina, and having their per- 
manent domicil in that State, duly intermarried in South Caro- 
lina, according to the laws of that State, in the year 1804; that 
no divorce from the bonds of matrimony has ever been granted, 
‘declared or pronounced by any judicial sentence or legislative 
enactment in South Carolina; and that by the laws of that 
State, the contract of marriage is indissoluble, except by death: 
that Alexander Jones removed himself and his said wife from 
South Caroiina, in the year 1809, to the State of Tennessee, 
and there they became bona fide and permanently domiciled: 
that the said Alexander continued to have his domicil and in- 
habitancy in Tennessee up to the time of his death, which hap- 
[Dev. & Bat. Eq., Vol. 1.—*36.] 
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pened in the year 1827; but that the said Mary H., in the year 
1810, separated from her said husband Alexander Jones, and 
removed to the county of Lincoln, in the State of North Caro- 
lina, and that her residence, inhabitancy and actual domicil, 
has ever since her said last removal, up to this time, been in 
the said county of Lincoln. That there is probable reason to 
believe, that the said separation between the said Alexander 
and his said wife, was voluntary on the part of both, and that 
she removed to North Carolina by his consent; but the evidence 
of such consent on his part is not so clear that the Court can 
declare that fact conclusively. The Court further finds, that 
the said intestate Joshua Irby and the said Mary H. intermar- 
ried with each other in Lincoln county aforesaid, on the 5th of 
July in the year 1821, while the said Alexander Jones was in 
full life. 

Upon these facts, the law of this State is, that the second 
marriage of the defendant Mary H. was illegal and null, un- 
less, at the celebration thereof, the marriage before had be- 
tween her and Alexander Jones had been legally and effecta- 
ally dissolved and annulled. As that is not admitted in the 
answers, the plaintiffs have insisted that it was so dissolved, by 

a judgment and sentence of a Court of the State of Ten- 
[573] nessee, pronounced in a cause there duly constituted be- 

tween the said Alexander as plaintiff, and his wife the 
said Mary H. as defendant; and in proof thereof have read in 
evidence, a duly certified copy of a statute of Tennessee, passed 
in the year 1799, entitled “an act concerning divorces;” and al- 
so a duly certified transcript of a record of the Circuit Court 
for the county of Giles in Tennessee, wherein, upon the petition 
of said Alexander Jones against the said Mary H. Jones, that 
Court, on the 11th day of April 1816, decreed and ordered, 
“that the bonds of matrimony existing between the said Alex- 
ander Jones and the said Mary H. Jones be entirely dissolved 
and made void.” 

By the act of the legislature of Tennessee exhibited, it is 
enacted, amongst other things, that “if either the husband or 
the wife shall be guilty of acts inconsistent with the matrimo- 
nial vow, by adultery, or wilful or malicious desertion, or ab- 
sence without a reasonable cause for the space of two years, it 
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shall be lawful for the innocent and injured party to obtain a 
divorce from the bonds of matrimony, by filing his or her peti- 
tion against the other for that purpose, in a Superior Court.” 
The act further prescribes, as the method of proceeding there- 
in, “that process of subpoena shall issue and be served, either 
personally on the party defendant, or, if not to be found, by 
leaving a copy thereof at his or her usual place of abode; and 
if he or she neglect to appear, then an alias subpcena shall is- 
sue and be served as aforesaid; but if he or she cannot be found, 
then proclamation shall be made publicly by the sheriff on 
three several days at the Court-house, during term time, for the 
party to appear and answer, as commanded by the subpeena, 
and notice also be given in some newspaper in the State for 
four successive weeks previous to the return day of said pro- 
cess; and in the mean time the Court shall make preparatory 
orders in the cause, that the same may be brought to a hearing 
at the second term, when the Court may determine the same 
ex parte, if necessary.” 
The transcript of the record of the divorce suit purports 

to be on the petition of the husband, Alexander Jones, [574] 
filed on the 18th day of September 1815, and setting 

forth the marriage of the parties in South Carolina; and that 
they soon lived unhappily: that the temper of the wife was 
turbulent beyond description, and her habits, both before and 
after marriage, were base and libidinous: that the petitioner 
continued to live with his wife five or six years, under the vain 
hope of reclaiming her: that about five years previous to filing 
the petition, he became convinced of her continued lewd prac- 
tices, and undertook to remonstrate with her; whereupon she 
declared, that she would act as she pleased; and shortly after- 
wards, that is to say, five years before the suit, she left the bed 


- and board of the petitioner without any just caus eor provoca- 


tion for so doing, and had not since returned, but on the con- 
trary, is living in the State of North Carolina, in a state of con- 
cubinage. The prayer is for process of subpcena, and for such 
further order as may seem meet and proper.” 

On the subpeena which then issued, the sheriff returned “not 
found; and from the best information the defendant, Mary H. 
Jones, is not an inhabitant of this State.’ Thereupon the re- 
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cord sets forth, that the petitioner appeared by his attorney, at 
October term in 1815, and a proclamation was made on three 
several days of the same term, for the said Mary H. Jones to 
appear; but that she, although solemnly called, came not; 
whereupon the Court ordered notice to be given for four suc- 
cessive weeks, in a newspaper, that she should appear at the 
next term of the Court, and answer the petition; otherwise the 
Court would proceed to a hearing of the petition ew parte; and 
the same was accordingly so set for hearing at the next term, 
after ordering an alias subpena returnable to that term. At 
April term 1816, the alias subpoena was returned “not found: 
from information the said Mary H. Jones is an inhabitant of 
another State.” Thereupon the cause was heard ew parte, and 
without any appearance of Mary H. Jones, the defendant; and 
the decree before mentioned was pronounced. 
In the argument at the bar, which was ably conducted, many 
interesting questions were discussed upon the comity of 
[575] nations and the conflict of laws. On the one side it was 
insisted, that the marriage between Jones and his wife 
could not be dissolved in Tennessee, if both of the parties had 
been domiciled there, upon the principles of the lex loci com 
tractus, because it was indissoluble in South Carolina: that al- 
though the Courts of Tennessee might under her law be obliged 
to pronounce the decree, and afterwards give effect to it, yet 
that in South Carolina no effect could be given to it, both be 
cause it was against her policy, and because the law of Tennes- 
see and the adjudication under it impaired the obligation of 
and violated the contract which was validly made in South 
Carolina: that this State, being a third party, must, upon this 
last principle, at least, refuse to execute the adjudication. To 
this, it was replied on the other side, that the Courts of ‘this 
State conld not look at the original nature of the contract, after 
the question of its absolute and permanent obligation, or of its 
being dissuluble, had passed into res judicata, before a tribunal 
of the country to which the parties were amenable at the time 
of the adjndication; and especially, under our law, when the 
adjudication was in a sister State. 
For the defendants it was again urged, that the Courts of 
North Carolina ought not to enforce this sentence, because it 
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was in conflict with our own law upon the subject of divorce; 
and especially because it was granted against an inhabitant of 
North Carolina, for a cause on which divorce cannot be found- 
ed in this State, and contrary to sound policy, good morals, 
and the divine law. While on the other side, it is said, that 
the wife was not legally an inhabitant or citizen of this State, 
but was of Tennessee by virtue of her residence there when the 
offence was committed, and that being her husband’s perma- 
nent domicil: that our law allows, like that of Tennessee, pro- 
ceedings in many instances against persons not brought before 
the Court by process and not appearing, and particularly, in 
our statute on this very subject of divorces: and that the wife 
having been once a resident of Tennessee, was amenable to the 
law of that State, for the offence there committed, and could 
not evade that law, by changing, not her domicil and 

home but her abode: and that at all events all inquiry [576] 
upon these and similar heads is excluded by the adjudi- 

cation in Tennessee; which under the fifth section of the fourth 
article of the Constitution of the United States, and the act of 
Congress of the 26th of May 1790, is conclusive here, because 
it is conclusive in Tennessee. The defendants, on the contrary, 
contend, that the record is not evidence at all, because the wife 
was not before the Court in Tennessee, and was not amenable 
to her laws, process and tribunals, being an inhabitant and 
citizen of this State. 

Upon several of the questions discussed, the Court would not 
be unwilling to express the opinions to which our researches 
and reflection, aided by the argument, have led our minds; but 
we deem it neither needful nor proper, because upon most of 
them contrariant opinions have been delivered by eminent 
jurists in different countries, and also opposing adjudications 


- made; and this cause, we think, may be disposed of entirely 


upon a single one of the points made. The Court is of opinion, 
that the decree of the Court of Tennessee is altogether inopera- 
tive and null, because it was not an adjudication between any 
parties; since the wife did not appear in the suit, nor was 
served with process, and was not a subject of Tennessee, but 
was a citizen and inhabitant of this State, and therefore, not 
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subject to the jurisdiction of Tennessee, nor amenable to her 
tribunals. 

It lies at the foundation of justice, that every person who is 
to be affected by an adjudication should have the opportunity 
of being heard in defence, both in repelling the allegations of 
fact, and upon the matter of law; and no sentence of any Court 
is entitled, intrinsically, to the least respect in any other Court, 
or elsewhere, when it has been pronounced ew parte, and with- 
out opportunity of defence. Generally, when the judgment 
is to be personal, the person is made a party by the service of 
process of summons. But in some countries even that is in- 
sufficient; and the Court will not proceed to an adjudication, 
until appearance in Court and entered of record has been com- 
pelled by other process. But different countries have different 

regulations on this subject. If both the parties be sub- 
[577] jects of the country of the forum, other countries have 

no right to complain of the municipal regulations by 
which judgment may be rendered for one of them against the 
other without defence; and perhaps, ought therefore not only 
to sustain in their Courts, when brought into litigation, what 
was done under the judgment in the country in which it was 
rendered, but also to aid in its execution, by considering it 
evidence of property, or of debt, or of right, when made the 
direct subject of an action, or of defence in the Courts of the 
other country. Upon that point, however, and upon the ex- 
tent of the obligation of such a judgment of a foreign forum, 
there is much diversity of opinion. Admitting, nevertheless, 
in this country such a judgment in one State between the citi- 
zens of that State to be conclusive in all the others, it will not 
yet follow that the same effect is to be allowed to a judgment 
in like circumstances pronounced by a Court in favor of one of 
its own citizens, against an absent citizen of another State who 
did not appear, was not served with process, nor had any notice 
of the proceeding. The utmost extent to which the Courts of 
one country can be expected to go in execution of the judicial 
sentences of another country in such a case is, when both per- 
sons are the citizens of the State of the foram. When the party 
to be charged belongs to a different State, and especially to 
that from which the execution of the sentence is asked, the 
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answer must be given, “we cannot aid in such palpable disre- 
gard of right and violation of justice.” One State cannot send 
process into another; and it is a settled principle in most civil- 
ized nations, not to proceed in a cause in which the process by 
summons, even, has been made in another jurisdiction. If a 
person has been brought by force from one jurisdiction into 
another, to be served in the latter with process, nations having 
regard to their own character discharge the person, and refuse 
to proceed in the cause originated by such service of process. 
Much more, then, ought a Court to refrain from adjudicating 
against a person belonging to another government, actually 
resident therein, and to whom no notice appears to have been 
given. But it is said, that notice was, in the contempla- 

tion of the law of Tennessee, given by proclamation, [578] 
suing out process, and advertisement in a newspaper. 

The regularity of the judicial proceedings in those respects is 
not questioned here. They cannot be; for it is supposed that 
every interlocutory adjudication stands on the same ground 
with the final one, and proves itself to be right. It is assumed, 
therefore, that the wife had the notice, as prescribed in the law 
of Tennessee; and that the Court of Giles was the proper Court, 
in reference to the jurisdiction of this subject, as between it 
and the other Courts of Tennessee, under her law. But the 
notice there deemed legal is not, in fact, notice; and the Courts 
of this State are not bound by the fiction imposed by Tennes- 
see on her own Courts. The reason is, not that fault is to be 
found with the Courts of Tennessee, but with the law of Ten- 
nessee. That State has no power to enact laws to operate upon 
things or persons not within her territory; and if she does, al- 
though her domestic tribunals may be bound by them, those of 
other countries are not obliged to observe them, and are not at 
liberty to enforce them. The laws of one country have no 
direct extra-territorial efficacy. The wife, Mary H. Jones, was 
not bound to appear in a Court in Tennessee; nor is she con- 
cluded by the sentence in a cause to which she was not a party. 
That is the principle which controls the opinion of this Court. 
There can be no valid adjudication, unless there be a thing or 
persons before the Court. Without that, what purports to be 
an adjudication is a perfect nullity, and binds one person no 
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more than it does another. If a person be named in the pro- 
ceedings as the person who is to be made a party, but in fact 
is not made a party, and the record itself shows that it is the 
same thing as if he were not named; for the law regards sub- 
stance, not shadows, and has respect to realities, and not the 
mere names of things or persons. 

In the opinion of the Cuurt, the Constitution of the United 
States and the act of Congress do not make it more imperative 
on the Courts of one State, than it was before, to recognize and 
enforce the judicial sentences of another State against persons 
who were not parties to the proceedings, and before the Conrt. 

Those provisions were made, as we think, for other pur- 
[579] poses, and not with the view of enlarging the jurisdic- 

tion of the several States, either in regard to persons or 
things out of them. At the time of the American Revolution, 
it was the doctrine of the English Courts of common law, that 
foreign judgments, however regular, and although rendered 
between persons within the jurisdiction, and after full defence, 
were, if sued on in England, re-examinable upon the merits, 
both as to the fact and the law. That doctrine was deduced 
from the technical reason, that a foreign judgment was 
not a record; and, therefore, was not conclusive as record evi- 
dence. It was very important in this country, that such a prin 
ciple should not be incorporated into our law; as the connexion 
between the colonies, though strictly speaking foreign to each 
other, was very intimate by commercial intercourse, and mi- 
gration from one State to another, under a common sovereign, 
was lawful and frequent. The evil would be great, if, after a 
course of litigation in one colony, the: aggrieved party should 
be compelled to go through the whole again, simply by the re- 
moval of the other into an adjacent territory. It was to meet 
that grievance tbat the very salutary provision was inserted in 
the Constitution, as it seems to us; for it is well known, that 
the decisions of the English Courts were at that time, not only. 
received as at this day, with great respect in this country, but 
were cited and relied on as authoritative on the Courts of Amer- 
ica. The purpose was, to make what was then deemed pre- 
sumptive or prima facie evidence of right, that might be re- 
examined, conclusive record evidence, and nothing more. The 
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words do, indeed, take in all judicial proceedings in other 
States. But constitutions are necessarily expressed in short 
sentences, and comprehensive terms; and, like other works of 
man, must, from the acknowledged difficulty of attaining per- 
fect precision of language, be construed according to the nature 
of the subject, and the indispensable necessity of exceptions by 
implication. Take, for example, that provision of the Consti- 
tion which forbids a State to pass any law impairing the obli- 
gation of contracts. It is, of necessity, construed to 

mean, impairing a contract once valid, according to the [580] 
law of the State which dissolves or impairs its obligation. 

It is seen at once, that it did not, according to its words, mean 
that every thing in the form or garb of a contract should be 
enforced, notwithstanding the State denied the parties to it the 
capacity to make a contract, or enacted that, if made, it should 
be void because it was from its consideration or object against 
good morals or public policy. The very divorce in question 
can be deemed effectual only by a liberal relaxation of the 
words of that clause. The article under consideration is sub- 
ject, we think, to the like restriction. It was intended to re- 
strain one State from disregarding the judicial sentences ren- 
dered in another between parties or on things within it. It is 
not an enabling provision, under which one State might pass 
laws directly embracing persons or things throughout the 
Union. Congress alone can do that, upon the matters commit- 
ted to the general government. If the State cannot, by law, 
directly reach persons or things out of her territory, she cannot 
do so through the intervention of her Courts; for the power of 
the Court is derived from the law of the State, and cannot ex- 
tend to places, persons or things, not under the control or pow- 
er of the law-maker. Such an extension of the power of a 
State, or a State Court, was not in the contemplation of the 
convention. It is unnecessary, unjust, and dangerous; and 
cannot be admitted, when it is so obvious that the general 
words were used diverso intuttu. 

It has been, however, observed, in the course of the argu- 
ment, that the Courts of North Carolina cannot object to this 
jurisdiction; for our own laws assume it in cases of attachment, 
non-resident defendants in equity, and in divorce suits, and 
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other cases. To some extent it is justifiable; as it is in the na- 
ture of merely dispensing with a party, because he is out of the 
jurisdiction, and giving relief against those who are within it, 
For although a decree is pronounced against the absent per- 
son, yet the statute allows him time to show cause against it, 
and upon his motion, it opens the decree. But it is acknow- 

ledged, that in so far as the judgment in attachment 
[581] against foreigners is personal, that it goes beyond the 

thing attached, and in divorce cases, where the defend- 
ant is out of the State, our laws are obnoxious to the same crit- 
icism and objection, which is made to that of Tennessee. But 
that is no reason why we should be insensible to the injustice 
that may be done under either code; or why this Court should 
not act under what is deemed to be the true construction of the 
federal Constitution. Although we may be obliged, as a do- 
mestic tribunal, to give personal judgment in attachment, or 


respect that given by other Courts of this State, we are not, for . 


the like, or for any reason, to enforce against a person here a 


judgment of another State, to which that person was no party, . 


Nor can we expect the Courts of our sister States to act with 
more comity to us. \ 

There remains to be disposed of, the position of the counsel 
for the plaintiffs, that Mrs. Jones’s domicil was in Tennessee, 
and that, therefore, she was amenable to the law of that State. 
The Court entertains a different opinion. There is nothing in 
the doctrine of allegiance, to prevent ber domicil being in this 
State. We suppose every citizen of the United States free to 
remove from, or into, any and each of the States, If not, in 
this case, the allegiance of both parties was due to South Caro- 
lina, where they were born, and not to Tennessee. Admitting, 
then, that the parties acquired a domicil and citizenship in 
Tennessee, by remaining and settling there; by the same means, 
she gained a domicil, home and citizenship in this State, by 
removing and living within the State continually, and in a state 
of separation from her husband, for nearly six years prior to 
the institution of these proceedings in Tennessee. She was ef- 
fectually severed from Tennessee thereby, as we think. It may 
be true that for some purposes, the matrimonial domicil of this 
female would be deemed Tennessee; as, for instance, to deter- 
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mine her distributive share of his personal estate, in case of his 
intestacy. But for the purposes of jurisdiction over her per 
son, and especially in a suit between her husband and herself, 
she was not domiciled in Tennessee. The aphorism, that the 
husband and wife are but one person, has been alluded 

to as founding the argument that his domicil is necessa- [582} 
rily hers. That is merely a positive institution of the 
common law of England, and may not be the law of Tennes- 
see; upon which we have no evidence. But it is a mere fiction, 
which is never allowed, even in the common law, to obseure, 
much less defeat justice. They are two persons to make a mar- 
riage contract. They must also, necessarily, be two persons to 
litigate between themselves, upon any subject, and above all, 
upon the obligation, continuance, or dissolution of that contract, 
They are not, therefore, so identified, that they cannot have op- 
posing interests, that they cannot have separate existences and 
separate residences and homes. If the argument of the coun- 
sel were well founded, it would prove that the husband might 
sue his wife for a divorce, enter her appearance, and in her 
name confess his own allegations. One ground fur a divorce 
in the law of Tennessee is, absence of the wife for two years, a 
length of time showing the change of home; and the gravamen 
of the petition,—it may be called so, because it is the only spe- 
cific allegation of any fact against her,—is, that the wife “left 
the bed and board of the plaintiff five or six years before, and 
had not since returned, but was éving in North Carolina.” In 
the opinion of the Court, the domicil of the wife was separate 
from that of her husband, and was permanently fixed in North 
Carolina, as her home. 

Such being the state of facts, the Court entertains no doubt, 
that the sentence of divorce rendered in Tennessee is a mere 
nullity; because Mary H. Jones, the person against whom the 
sentence was pronounced, was not a party to the proceeding in 
which the sentence was given, and no suit was properly there~ 
by constituted; and if, as a citizen and inhabitant of Tennessee, 
she would have been bound by that judgment or decree, yet | 
that she is not so bound, because at the time of making the de 
cree and of instituting the petition by Alexander Jones, and 
for more than five years previous, she was not within the ju- 
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risdiction of Tennessee, but was an inhabitant and citizen of 


North Carolina. 
The effect of this opinion in the cause is, that the mar- 


[583] riage of Joshua Irby with Mary H. Jones was void; and 
that he, therefore, did not acquire thereby any property 


that was hers. 
Per Ovriam. Decree accordingly. 


NOTE.—That a judgment or decree in any State, against an inhabitant of 
another State, on whom process in the suit has not been served, is only binding 
in the State in which such judgment or decree has been rendered, see Davidson 
vs. Sharpe, 6 Ired. Rep. 14. A judgment against one who has not been served 
with process, or who has not appeared, or had notice to appear, is void. Stal- 
lings vs. Gully, 3 Jones’ Rep. 344. See, also, Jennings vs. Stafford, 1 Ired. Rep. 
404; Wilmington § Raleigh Rail Road Company vs. Baker, 3 Dev. & Bat. Rep. 79. 

In a petition for a divorce, the residence of the wife must be an actual resi- 
dence, and her domicil is not necessarily that of her husband. Schonwald vs. 


Schonwald, 2 Jones’ Eq. 367. 








